ARBITRATION LAW UPDATE: 2019-2020

Scott Eichhorn & Elissa Germaine*

This article summarizes leading arbitration cases during the last year that are of particular
relevance to the securities arbitration practitioner, as well as cases on the horizon for the coming
year. The decided cases focus on class arbitration, arbitrability, customer identification, discovery
abuse, grounds to modify arbitration awards, enforceability of arbitration agreements, and
challenges to Regulation Best Interest. The upcoming cases focus on class arbitration and
arbitrability.

l. Class arbitration
Jock v. Sterling Jewelers, 942 F.3d 617 (2d Cir. 2019)

The Second Circuit held that an “arbitrator’s determination that the [arbitration] agreement permits
class arbitration binds the absent class members because, by signing the [arbitration] agreement,
they, no less than the parties, bargained for the arbitrator’s construction of that agreement with
respect to class arbitrability.”

In 2008, Laryssa Jock filed suit against her employer, Sterling Jewelers, alleging that she and
other females sales employees were paid less than their male counterparts, on account of their
gender, in violation of Title VII of the Civil Rights Act of 1964.2 All Sterling Jewelers employees
were required to sign an arbitration agreement as a condition of employment.® The arbitrator
issued an initial award in favor of the named plaintiffs, construing the arbitration agreement to
permit classwide arbitration.* The district court vacated the initial award, and Sterling appealed.®
Since then, this matter has been before the Second Circuit four times.®

In its current decision, the Second Circuit recognized the “extremely deferential standard of
review” in motions to vacate arbitration awards.” The court cited its own precedent to note that
the focus of its inquiry under Section 10(a)(4) of the FAA is “whether the arbitrator had the power,
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based on the parties’ submissions or the arbitration agreement, to reach a certain issue, not
whether the arbitrator correctly decided that issue.”

In reaching its decision, the court noted that “[a]lthough the absent class members have not
affirmatively opted in to this arbitration proceeding, by signing the [arbitration] agreement, they
consented to the arbitrator’s authority to decide the threshold question of whether the agreement
permits class arbitration.” The court reasoned that the arbitration agreement incorporated the
American Arbitration Association (AAA) Rules [National Rules for Resolution of Employment
Disputes of the AAA].Y It noted that the AAA Supplementary Rules for Class Arbitration apply to
any dispute arising out of an agreement that provides for arbitration pursuant to AAA Rules where
a party submits an arbitration on behalf of a class, and that the Supplementary Rules provide that
the arbitrator shall determine whether the applicable arbitration clause permits the arbitration to
proceed on behalf of a class.’' The arbitration agreement’s incorporation of the AAA Rules
demonstrates agreement to have the arbitrator decide the question of class arbitrability.*?

In addition, the arbitration agreement “provides that questions of arbitrability and procedural
guestions shall be decided by the arbitrator.”®* The Supreme Court has suggested, and the
Second Circuit has assumed without deciding, that the availability of classwide arbitration is a
guestion of arbitrability.’* The parties in this case have at times assumed that the availability of
class procedures is a procedural question.’® Either way, the court determined the availability of
class procedures is a question for the arbitrator to decide under the terms of the arbitration
agreement in question.'®

Under these circumstances, “[b]ecause the absent class members, no less than the parties, thus
bargained for the arbitrator’s construction of their agreement” with respect to class arbitrability,
the arbitrator acted within her authority in purporting to bind the absent class members to class
procedures.”’ The court also distinguished its reasoning in this case from Lamps Plus, where the
Supreme Court held that “an ambiguous agreement cannot provide the necessary contractual
basis for compelling class arbitration.”8 First, the parties in Lamps Plus agreed that a court, not
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an arbitrator, should resolve the question of class arbitration; thus, that class arbitrability decision
was subject to de novo scrutiny rather than the deferential standard of review that circumscribes
courts’ review of arbitrators’ decisions.'® Second, Lamps Plus leaves undisturbed the proposition
that an arbitration agreement may be interpreted to include implicit consent to class procedures.?

Sun Coast Resources, Inc. v. Conrad, 956 F.3d 225 (5th Cir. 2020)

The Fifth Circuit held that the arbitrator acted within his authority in ordering collective/class
arbitration of federal labor law claims where the agreement did not expressly exclude class
arbitration, affirming the decisions of the arbitrator and the district court.?*

Conrad is an hourly fuel technician and driver for Sun Coast Resources, who brought a Fair Labor
Standards (FLSA) overtime claim in arbitration on behalf of a class of similar employees.?? Like
the Second Circuit in Jock, the parties agreed that the AAA rules for employment disputes would
govern arbitration; the Fifth Circuit also noted that those rules permit class proceedings through
the Supplementary Rules for Class Arbitrations.??

The court reviewed the order confirming the arbitration award de novo, using the same standards
used by the district court.?* The Fifth Circuit noted that the district court’s refusal to vacate the
arbitration award is proper if the award has some basis in the arbitration agreement; the
correctness of the arbitrator’s interpretation is irrelevant as long as it was an interpretation.?® Here,
the award shows that the arbitrator interpreted the agreement, as he noted that the breadth of
claims the agreement covered (compared to the few it exempted) suggested that the parties
chose not to exclude class arbitration; that the agreement authorized all remedies available in
court; and that the parties agreed to the AAA Rules for employment disputes, which permit class
proceedings in the Supplementary Rules.?® The court also found that the arbitration agreement
here appears to assign the question of class arbitrability to the arbitrator rather than the court,
overcoming the presumption that it is a gateway issue for the courts to decide.?’

Catamaran Corp. v. Towncrest Pharmacy, 946 F.3d 1020 (8th Cir. 2020)

The Eighth Circuit held that there was no contractual basis to conclude that the parties implicitly
authorized class arbitration where “the agreements are not inconsistent with individual arbitration
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and do not support the conclusion that the parties intended class arbitration and believed the
intent was so evident from the terms of the written agreement that it was unnecessary to express
that intent within the agreements themselves.”?®

This is the second time that this case has appeared before the Eighth Circuit, this time after
remand to the district court to consider whether a contractual basis for class arbitration exists
between the parties.?® On remand, the district court granted Catamaran’s motion for summary
judgment, finding no contractual basis in the agreements.*® The Eighth Circuit affirmed, and
reviewed de novo the district court’s order granting summary judgment.3!

The underlying case involved a dispute between a group of pharmacies seeking class arbitration
regarding reimbursements for prescription drugs to plan members and their pharmacy benefit
manager seeking to prevent class arbitration.® The agreements in question provide for binding
arbitration in accordance with the Rules for Conduct of Arbitration of the American Arbitration
Association (AAA).* The court pointed out that the agreements in question do not use the word
class or refer to class arbitration.* It also noted that in its prior decision in this case, it held that
“the question of whether the agreements provide for class arbitration is a substantive question of
arbitrability, and thus presumptively a question for the court to decide, and the agreements did
not otherwise commit the question to an arbitrator.”®

The Eighth Circuit cited to the Supreme Court’s decision in Stolt-Nielsen that “a party may not be
compelled under the FAA to submit to class arbitration unless there is a contractual basis for
concluding that the party agreed to do so0.”*® It then references the Supreme Court’s recent
decision in Lamps Plus that “an ambiguous agreement cannot provide the necessary contractual
basis to conclude that the parties agreed to class arbitration.”’

Thus, the Eighth Circuit determined that there must be “an affirmative contractual basis” to
conclude that the parties agreed to permit class arbitration.® It rejected the pharmacies’
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arguments that the agreements implicitly authorize class arbitration.*® As such, the Eighth Circuit
comes closer to a rule that that parties’ consent to permit class arbitration must be express and
explicit in an arbitration agreement.

The Second Circuit in Jock and the Fifth Circuit in Sun Coast referenced AAA’s rules for
employment disputes. However, the Eighth Circuit in Catamaran, which did not involve an
employment dispute, refers to the “Rules for the Conduct of Arbitration of the American Arbitration
Association.” It is not clear from the decisions if the same underlying language existed in the
versions of the AAA rules in each case or, if different, if the rules referenced in Catamaran
included the Supplementary Rules on Class Arbitration.

Il. Arbitrability
Citadel Servicing Corp. v. Castle Placements, LLC, 431 F.Supp.3d 276 (S.D.N.Y. 2019)

The Southern District of New York held that the question of arbitrability of claims by a non-
signatory purported agent to an arbitration agreement is properly determined by the arbitrator,
when the agreement is broadly worded and incorporates FINRA arbitration rules.*°

Plaintiff Citadel Services Corporation (respondent in the underlying FINRA arbitration), a lender
and servicer of non-prime home mortgage loans, entered into a placement agreement with non-
party StoneCastle Securities LLC, pursuant to which StoneCastle would locate investors for
Citadel in exchange for compensation.** The placement agreement required that “all
controversies between them [Citadel] and StoneCastle and/or any of their agents arising out of or
concerning this agreement, the services provided hereunder, or any related matter shall be
determined by arbitration in accordance with the rules of the Financial Industry Regulatory
Authority (FINRA).”2 When a dispute arose over money owed under the placement agreement,
defendants in the court case (claimants in the underlying FINRA arbitration), who were non-
signatories to the agreement and claimed to be agents (successors, assigns, personal
representatives, wholly-owned subsidiaries) of StoneCastle, filed a FINRA arbitration claim
against Citadel (respondent in the underlying FINRA arbitration).*®

FINRA initially declined jurisdiction in a deficiency notice to Castle, noting that the arbitration
provision was between StoneCastle and Citadel.** The Castle entities responded that they were
entitled to invoke the arbitration provision as agents of StoneCastle.*® FINRA accepted this
jurisdictional argument (which the court notes was done without giving Citadel notice or an
opportunity to respond), notified Citadel that Castle filed a claim in arbitration, and directed Citadel
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to answer.*® Citadel filed the current action, seeking a judgment that the claims asserted in the
FINRA arbitration were not arbitrable, as well as dismissal of the arbitration or a stay pending the
court’s decision on arbitrability.*” The court noted that while this motion was pending, FINRA
issued interim orders directing Citadel to comply with seemingly expensive and time-consuming
requirements.*® For the reasons stated below, the court issued an order compelling arbitration.

The court referenced three legal principles informing its analysis of issues of arbitrability.*® First,
there is a general presumption that courts decide issues of arbitrability.>® This includes the
guestion of whether an arbitration agreement binds non-signatories.®® Second, to rebut that
presumption, parties to an arbitration agreement may provide that the arbitrator, not the court, will
decide whether an issue is arbitrable.5? Third, parties must delegate threshold gquestions of
arbitrability to the arbitrator by clear and unmistakable evidence, as by doing so parties surrender
the right to have a court decide a legal dispute.>® Despite these principles, the court notes that
arbitration agreements rarely state whether the arbitrator or the court should decide any given
issue of arbitrability.>* It points out that clear and unmistakable evidence of an intent to arbitrate
can be inferred from broad language expressing an intent to arbitrate all aspects of all disputes,
incorporation by reference of arbitration rules that empower arbitrators to determine issues of
arbitrability, and waiver of the right to seek remedies in court.>®

Here, the question is whether the court or the arbitrator should determine whether Castle is an
agent of StoneCastle entitled to enforce the arbitration provision.®® The court found that the
placement agreement in question shows the signatories’ intent that the arbitrator should decide
this issue, as it refers to “all controversies” and “any related matter” to arbitration, reflecting a
broad grant of power to the arbitrators to assess arbitrability.>” Moreover, the signatories provided
clear and unmistakable evidence of an intent to delegate the determination of agency, as a
“related matter,” to the arbitrator.>® Additionally, the placement agreement explicitly incorporates
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the FINRA rules in two separate places.®® The court discounts the argument that the agreement
permits going to court as a remedy for other types of claims that were not arbitrable, as that does
not undercut the evidence in the agreement that the question of agency is arbitrable.®®

1. Who is a Customer?

Raymond James Financial Services v. Armijos, No. 19-CIV-81692-RAR, 2020 WL 2026316
(S.D. Fla. Apr. 27, 2020)

In a case now on appeal to the Eleventh Circuit, the Southern District of Florida weighed in on the
definition of “customer” when Raymond James Financial Services, Inc. (“RJFS”) sought to enjoin
claimants from FINRA arbitration.5? The arbitration claims related to an alleged fraud involving
sales of Biscayne Capital financial products. Frank Chatburn, an owner and investment advisor
with Biscayne Capital, was also a registered broker with RIJFS for a period of five months in
2008.52 Were the purchasers of Biscayne Capital investments customers of RIJFS? The court
concluded they were, even though the investors did not have agreements with RJFS, and some
of the purchases occurred after Chatburn was no longer registered with RJFS.%3

In reaching this conclusion, the court reviewed a lengthy and complex factual record. Some key
facts are that the investors signed agreements with Raymond James & Associates, Inc. (“RJA”)
— not RJFS — on letterhead that read “Raymond James.”®* RJA is a FINRA member firm that
served as the clearing firm for Biscayne Capital, a British Virgin Islands-based broker-dealer.5®
Chatburn’s agreement with RJFS authorized him to sell RJA products. Chatburn sold the
Biscayne Capital investments to investors in Ecuador between 2008 and 2015, representing
himself as a “Raymond James” employee.®® Chatburn told his “finder” in Ecuador that “Raymond
James” had vetted and approved the investment products and provided her with Raymond James’
branded marketing material to solicit clients.®” Although RJFS terminated Chatburn in August
2008, neither Chatburn nor any Raymond James entity notified the investors of the departure of
Chatburn, who continued to represent himself as a Raymond James advisor.58
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The issue before the court arose when the investors amended their FINRA arbitration proceeding
to add RJFS as a party in addition to RJA. The arbitrators found that RJFS was a proper party to
the arbitration, despite the fact that the investors had no agreement with RJFS.%° Because no
written agreement to arbitrate existed, the arbitrators relied on Rule 12200 requiring FINRA
arbitration of eligible claims when “[rlequested by the customer” and “[t]he dispute is between a
customer and a member or associated person of a member.” In its declaratory action in court,
RJFS alleged that it and RJA are entirely separate companies under the same parent company
and that the Biscayne Capital investors were never customers of RJFS.” The court concluded
that, in order to prevail, RJFS was required to show either (1) that the investors were not
customers of RJFS, or (2) that Chatburn was not an associated person of RJFS."

On the first question, the court noted the broad definition of “customer” under the FINRA Code
and the Second Circuit holding that a customer is one who either “(1) purchases a good or service
from a FINRA member, or (2) has an account with a FINRA member.”’2 In deciding that the
investors were customers of RJFS, the court relied on the facts that Chatburn had solicited
investors to sign agreements with RJA while he was registered with RJFS and continued to hold
himself out as a “Raymond James” representative after his termination from RJFS. The court
noted that a “selling away” relationship where an associated person sells financial products of an
affiliated company is sufficient to establish a customer relationship.” In concluding that the
investors were customers of Chatburn (and presumably RJFS) for purposes of Rule 12200, the
court rejected RJFS’s argument that the FINRA Code required a direct relationship through either
(1) a written customer agreement with RJFS or (2) a direct purchase from RJFS.™

On the second question, RJFS argued that Chatburn could only be deemed an “associated
person” during the time of his registration with RJFS. The court rejected this argument, again
relying on the facts that although not all transactions took place in the few months Chatburn was
registered with RJFS, Chatburn solicited the investors to open RJA accounts during the time he
was registered with RJFS, and much of the investment activity occurred while Chatburn continued
to represent himself as affiliated with Raymond James.” The court also relied on the language in
Rule 12100(u) that “a person formerly associated with a member is a person associated with a
member.” Thus, the court concluded, Chatburn was an associated person of RJFS for purposes
of Rule 12200.7°
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Under the court’s interpretation of the law, RJFS could not show a substantial likelihood of
prevailing on the merits of its claim, and the court thus denied RJFS’s motion for a preliminary
injunction seeking to enjoin the FINRA arbitration proceeding against RJFS.”’

V. Discovery Abuse
Torres v. Morgan Stanley Smith Barney LLC, No. 19-22977 (S.D. Fla. Apr. 8, 2020)

In another case now on appeal to the Eleventh Circuit, the Southern District of Florida confirmed
a FINRA arbitration award including $3,000,000 in discovery sanctions, denying Morgan Stanley
Smith Barney’s (“MSSB”) motion to vacate in the process.’®

The discovery dispute centered around emails and agreements relating to the termination of a
registered representative. The arbitration panel ordered MSSB to produce documents by
December 10, 2018. On the first day of hearings on January 14, 2019, counsel for the claimants
learned for the first time that the terminated broker sent MSSB a demand letter and MSSB settled
his claim for $250,000. The panel ordered MSSB to produce the settlement agreement and
related documents. MSSB produced the settlement agreement the same day but did not produce
any related emails. The following day the panel ordered MSSB to produce the emails, and MSSB
objected based on attorney-client privilege. The panel overruled MSSB’s privilege objection, and
MSSB produced 37 pages of emails on January 16, 2019. On January 20, 2019, MSSB produced
240 pages of additional documents required by the panel’s order. Counsel for the claimants then
moved for sanctions in the amount of $50,000 per day since December 10, 2018, the original date
by which the panel ordered MSSB to produce the subject documents.

After briefs on the motion for sanctions at the conclusion of the arbitration proceeding, the panel
issued an award including $3,000,000 in sanctions against MSSB. MSSB filed a motion to vacate
the award based on two grounds: (1) evident partiality based on failure to make required
disclosures of two of the arbitrators, and (2) that the panel exceeded its powers by awarding a
greater amount of sanctions than the claimants requested.

On the first ground, MSSB alleged that one arbitrator had failed to disclose information relating to
a medical malpractice lawsuit and that another arbitrator had failed to disclose a foreclosure
action. As to the medical malpractice lawsuit, MSSB argued that the arbitrator failed to disclose
that some of her claims were dismissed based on the Puerto Rico statute of limitations, a defense
raised in the arbitration. MSSB argued that the other arbitrator failed to disclose the initiation of a
foreclosure proceeding against her by CitiMortgage, an affiliate of Citigroup Global Markets, which
MSSB alleged was a key entity in the arbitration as part of a joint venture with MSSB.

The court ruled that neither failure to disclose would lead a reasonable person to believe a
potential conflict exists, noting that the court proceedings at issue occurred years before the
initiation of the arbitration. This contrasted with another Southern District of Florida case in which
the arbitrator failed to disclose that he was “currently embroiled” in a legal dispute giving rise to a
potential conflict.” The court found that the statute of limitations defense asserted in the
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arbitration had no personal impact on the arbitrator. In regards to the other arbitrator, the court
relied on the fact that the bank had filed a foreclosure action but entered into a loan modification
before the case proceeded.

On the second ground, MSSB argued that the arbitrators exceeded their powers by awarding
$3,000,000 in sanctions when the claimants requested only $2,050,000 in sanctions and that the
award of sanctions was excessive and punitive. The court disagreed, ruling that the sanctions
award was compensatory rather than punitive in nature, citing to the arbitration panel’s statements
in the award that the sanctions were based on the effect of MSSB’s noncompliance with discovery
orders on achieving a fair arbitration hearing and the prejudice to counsel for the claimants in
preparing the case for hearing. The court also rejected MSSB’s argument that the arbitration panel
exceeded its powers in awarding the sanctions because the amount awarded was more than that
requested by the claimants, distinguishing this from a case in which an arbitration panel awarded
damages on an issue that had not been raised during the arbitration proceeding.®

V. Grounds for Modification of Arbitration Award
Mid Atl. Capital Corp. v. Bien, 956 F.3d 1182 (10th Cir. 2020)

The Tenth Circuit opinion arises from the challenge of a FINRA arbitration award against Mid
Atlantic Capital Corporation (“Mid Atlantic”) on claims regarding non-traded REITs.8! During the
arbitration hearing, the claimants’ expert presented to the arbitrators two alternative ways to
measure damages: net-out-of-pocket losses in the amount of $292,411 and market-adjusted
damages in an amount between $484,684 and $618,049. During closing arguments, the
claimants requested only market-adjusted damages.®? In its award, the arbitration panel ordered
Mid Atlantic to pay “initial investment loss” damages $292,411 and “compensatory damages” of
$484,683 for a total amount of $777,094.83

Mid Atlantic moved to modify the arbitration award under § 11(a) of the FAA and argued that the
panel had awarded the claimants a “double recovery” of two damages amounts that their own
expert presented as alternative measures of damages. In support of its argument, Mid Atlantic
also noted that the claimants had requested only market-adjusted damages in their closing
argument.®* The district court deemed the arbitration award “disturbing,” but nonetheless denied
the motion to modify the award, which the court acknowledged gave the claimants a double
recovery.®

80 |d. (citing Totem Marine Tug & Barge, Inc. v. N. Am. Towing, Inc., 607 F.2d 649 (5th Cir. 1979)).
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In reaching its decision, the district court determined that 9 U.S.C. § 11(a) permitted the court to
correct “an evident material miscalculation of figures” only if the miscalculation appeared “on the
face of the award.” The court found that the miscalculation appeared only upon looking to the
arbitration record and, for that reason, ruled that the FAA did not authorize it to modify the award.%®
On appeal, Mid Atlantic argued that the district court erred in reading a face-of-the-award limitation
into § 11(a).%’

The Tenth Circuit recognized the issue as a question of first impression in the circuit and, agreeing
with the district court, concluded that § 11(a) embodied a face-of-the-award limitation on
miscalculations. The Tenth Circuit first looked to the plain meaning of § 11(a), which authorizes
modification of an award containing “an evident material miscalculation of figures or an evident
material mistake in the description of any person, thing, or property referred to in the award.”
Based on dictionary definitions of the terms, the court found that “miscalculation” refers to
mathematical, not legal, errors.88

The Tenth Circuit next found that the context of § 11(a) supported a reading of the term “evident”
to include a face-of-the-award limitation. The court found this interpretation to further the purpose
of the FAA in ensuring enforcement of private arbitration agreements and preserving the parties’
agreement to have arbitrators, rather than judges, resolve their dispute. To read the term “evident”
otherwise would allow courts to search the arbitration record to find miscalculations, leading to
the kind of legal and evidentiary appeal that parties to an arbitration agreement have contracted
to avoid.®® The Tenth Circuit also found the history and structure of the FAA to support its
reading.*®

The court rejected Mid Atlantic’'s argument that the only way to determine whether a
miscalculation is “material” is to analyze the arbitration record.®* Mid Atlantic also argued that the
face-of-the-award limitation would produce arbitrary results dependent on whether the arbitrators
“showed their work” to arrive at calculations in the award. The Tenth Circuit countered that the
precise intention of Congress in enacting the FAA was to limit courts to review of arbitration
awards, not arbitration records, overriding any policy considerations advanced by Mid Atlantic’s
argument. The court also wrote that Mid Atlantic could have contracted for an explained arbitration
award if it wanted to avoid the chance that an arbitration panel would not show its work.%

In support of its face-of-the-award limitation, the Tenth Circuit cited persuasive authority from the
Fourth and Sixth Circuits and declined to follow the reasoning of a Seventh Circuit case with very
similar facts.®® In Eljer Manufacturing, Inc. v. Kowin Development Corp., the Seventh Circuit

86 |d.

871d. at 1191.
88 |d.

891d. at 1193.
%0 1d. at 1194.
91 1d. at 1195.
92]d. at 1196.

93 ]d. at 1197-1200.

Page -11-



looked to the damages section of a post-hearing brief to find that the arbitration award mistakenly
included $1.25 million in damages that had already been paid.® Based on this error found beyond
the face of the award, it determined that such a “[d]ouble recovery constitutes a materially unjust
miscalculation which may be modified under section 11.”%> The Tenth Circuit acknowledged that
its face-of-the-award limitation was “admittedly in some tension with the Seventh’s Circuit decision
in Eljer,” but found that circuit’s reasoning unpersuasive.®® Given the conflicting law between the
Tenth and Seventh Circuits, as well as arguably conflicting law from other jurisdictions, the face-
of-the-award limitation may be ripe for U.S. Supreme Court review.

VI. Enforceability of Arbitration Agreements
Roberts v. AT&T Mobility, No. 18-15593 (9th Cir. Feb. 20, 2020)

Plaintiffs filed a class action lawsuit against AT&T alleging slowed mobile data speeds in plans
offering “unlimited” data and seeking public injunctive relief under the California Consumer Legal
Remedies Act (“CLRA”), among other California statutes providing public injunctive relief as a
remedy. In 2017, the Ninth Circuit affirmed a district court ruling that compelled arbitration.
Plaintiffs then requested reconsideration from the district court after a later 2017 decision. In
McGill v. Citibank, the California Supreme Court held that an agreement that waives public
injunctive relief as a remedy in any forum is contrary to California public policy and unenforceable
(“the McGill rule”) and that the FAA did not preempt the McGill rule under the U.S. Supreme
Court’s Concepcion decision.®” The district court granted reconsideration and denied AT&T'’s
motion to compel arbitration. In February 2020, the Ninth Circuit affirmed the district court
rulings.®®

The Ninth Circuit agreed with the district court on reconsideration on the ground that there was
an “intervening change in the controlling law.”° On the merits of compelling arbitration, the Ninth
Circuit noted that it had ruled in a 2019 case with similar facts, Blair v. Rent-A-Ctr., Inc., that the
FAA does not preempt the McGill rule, a contract defense that fell within the FAA’s savings clause
at the first step of the preemption analysis.*® Bound by its decision in Blair, the Ninth Circuit held
the arbitration agreement unenforceable and affirmed the district court’s order denying AT&T’s
motion to compel arbitration.%
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In the underlying order affirmed by the Ninth Circuit, the district court explained that “public
injunctive relief” is “injunctive relief that has the primary purpose and effect of prohibiting unlawful
acts that threaten future injury to the general public’ and that benefits the general public but
benefits the plaintiff only incidentally — if at all — as a member of the general public.°? Private
injunctive relief rights individual wrongs but benefits the public only incidentally — if at all.1®® The
AT&T arbitration agreement at issue included a provision that the arbitrator could only award
injunctive relief in favor of an individual. It also stated that the entire arbitration provision would be
null and void if that specific provision were found to be unenforceable. The district court found this
“poison pill” provision rendered the entire arbitration agreement unenforceable.1%

VII. Regulation Best Interest

XY Planning Network, LLC v. United States Sec. & Exch. Comm'n, No. 19-2886-AG, 2020
WL 3482869 (2d Cir. June 26, 2020)

On September 10, 2019, two suits were filed in the Second Circuit against the SEC, challenging
the Regulation Best Interest rulemaking (“Reg BI”). The first was filed by XY Planning Network,
LLC and Ford Financial Solutions, LLC (Docket No. 19-2886). The second was filed by the States
of New York, California, Connecticut, Delaware, Maine, New Mexico, and Oregon, and the District
of Columbia (Docket No. 19-2893). On November 5, 2019, the cases were consolidated under
Docket No. 19-2886. On December 27, 2019, the Petitioners filed their briefs. On March 3, 2020,
the SEC filed its responsive brief. The Second Circuit heard oral argument on June 2, 2020, and
ruled in favor of the SEC on June 26, 2020.1% In its ruling, the Second Circuit also held that the
States lacked standing because the argument that the conflicted advice permitted by Reg BI
would cause lower tax revenues was too conjectural.1%®

In their briefs, the Petitioners argued that the SEC acted in excess of its statutory authority and
contrary to the Dodd-Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank”)
when it adopted Reg BIl. The position of the Petitioners was that the SEC may not proceed with
rulemaking under section 913(f), while disregarding section 913(g). In its brief, XY Planning
argued that the rulemaking authority granted in section 913(f), to “commence a rulemaking, as
necessary or appropriate in the public interest...to address the legal or regulatory standards of
care for broker-dealers, investment advisers, and associated persons when providing
personalized financial advice” is procedural. According to XY Planning, Section 913(g) provided
the permissible substantive content of the rulemaking: that the standard for brokers be the same
as for investment advisers.

The SEC argued that Dodd-Frank section 913 subsections (f) and (g) gave two different paths to
rulemaking, asserting that subsection (f) is a broad grant of discretionary authority, separate from

102 1d. (citing McGill, 2 Cal. 5th at 951, 955).

103 |d.

104 |d.

105 XY Planning Network, LLC v. United States Sec. & Exch. Comm'n, No. 19-2886-AG, 2020 WL
3482869 (2d Cir. June 26, 2020).

106 |d. at *5.
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the permissive authority set forth in subsection (g).*°” The Second Circuit agreed with the SEC,
ruling that section 913(g) did not narrow the scope of section 913(f). Rather, section 913(g)
provided separate rulemaking authority that permitted the SEC to promulgate a uniform fiduciary
standard, which the SEC chose not to do.® Thus, the SEC lawfully promulgated Reg BI.1%®

The Petitioners further argued that the SEC acted arbitrarily and capriciously when it failed to
apply a uniform standard to brokers and investment advisers offering personalized investment
advice to retail investors. The Petitioners challenged the SEC'’s interpretation of the broker-dealer
exclusion in the Investment Advisers Act. Under the Investment Advisers Act, broker-dealers who
offer investment advice are subject to the Act unless such advice is “solely incidental” and the
broker-dealer receives no “special compensation.” The State Petitioners argued that both Dodd-
Frank and the Investment Advisers Act require that broker-dealers who provide investment advice
as a substantial part of their business should be subject to a fiduciary duty.

The SEC argued that Reg Bl does not contravene the broker-dealer exclusion of the Advisers
Act, and that its understanding of the terms “solely incidental” and “special compensation” within
the exclusion are consistent with the Advisers Act’s text and history.'® The Second Circuit ruled
that the SEC’s interpretation of the broker-dealer exclusion was not so “fundamental” to Reg Bl
to make the rule arbitrary and capricious, noting that the phrase “special compensation” does not
appear in Reg Bl.1!! Thus, the Second Circuit concluded, the Petitioners failed to explain how the
SEC’s interpretation could make Reg Bl arbitrary and capricious.!?

The Petitioners further argued that the SEC did not address investor confusion with the
rulemaking. They argued that the rulemaking exacerbates the existing confusion between broker-
dealers and investment advisers by requiring that broker-dealers and investment advisers use
identical disclosures, and that the Dodd-Frank studies demonstrated that disclosure is not
effective in overcoming this confusion. Notwithstanding the evidence, the SEC relied heavily on
the effectiveness of disclosure throughout the rulemaking and made conclusory statements
regarding the benefits of disclosure.

In its brief, the SEC argued that its adoption of a tailored standard of conduct for broker-dealers
was not arbitrary and capricious, asserting that Reg Bl was intended to enhance protections for
investors while preserving access to advice.’'® Noting that the SEC reviewed thousands of
comment letters and issued a 173-page Adopting Release explaining its decision, the Second
Circuit found that the SEC considered evidence of consumer confusion and gave adequate

107 Christine Lazaro, Financial Planning Group and States Sue in the Second Circuit to Overturn Reg Bl,
Securities Arbitration Commentator, Securities Arbitration Alert 2020-05 (Feb. 5, 2020).

108 XY Planning Network, 2020 WL 3482869 at *6.
109 1d. at *7.

110] azaro, supra.

111 XY Planning Network, 2020 WL 3482869 at *8.
112 1d.

113 | azaro, supra.
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reasons for adopting Reg B, including the SEC’s view that a uniform fiduciary standard would
raise the costs of investment advice and reduce investor choice.'*

In further explanation of its position that Reg Bl is not arbitrary and capricious, the Second Circuit
stated that “Petitioners’ preference for a uniform fiduciary standard instead of a best-interest
obligation is a policy quarrel dressed up as an [Administrative Procedure Act] claim.”%®

VIIl.  On the Horizon
Cases on the horizon for next year involve class action arbitration and arbitrability.
A. Class action arbitration

Laver v. Credit Suisse Securities (USA), LLC, 2018 WL 3068109 (N.D. Cal. 2018) (currently
on appeal to 9th Circuit, 18-16328 Christopher Laver v. Credit Suisse Securities (USA))

The Ninth Circuit heard oral argument on February 13, 2020 in an appeal challenging a district
court’s decision upholding class action waivers in employment arbitration agreements. In the
underlying case, Christopher Laver, a former Credit Suisse financial advisor, sued Credit Suisse
on behalf of a group of financial advisors regarding deferred compensation.!'® The district court’s
ruling enforced Laver's employment agreement (post-Epic Systems, which held that arbitration
agreements in which an employee agrees to arbitrate any claims against his employer individually
rather than collectively are enforceable), and agreed with Second Circuit precedent in Cohen that
FINRA Rule 13204 does not bar contractual predispute waivers of class action procedures.’

On appeal, the main questions before the Ninth Circuit were 1) whether FINRA Rule 13204 bars
the class action waiver, and 2) whether the FINRA rules and policies override the Federal
Arbitration Act (“FAA”).1*® Oral argument included a discussion of the fact that there is no FINRA
rule barring the use of class action waivers in employment pre-dispute arbitration agreements,
compared to customer agreements.!’® The Schwab case came up several times, with Credit

114 XY Planning Network, 2020 WL 3482869 at *8-9.
15 1d. at *7.
118 | aver v. Credit Suisse Securities (USA), LLC, 2018 WL 3068109, *1 (N.D. Cal. 2018).

1171d. at *7-8 (citing Epic Systems Corp. v. Lewis, 138 S.Ct. 1612 (2018) and Cohen v. UBS Fin.
Services, Inc., 799 F.3d 174 (2d Cir. 2015)).

118 George H. Friedman, Ninth Circuit Hears Oral Argument in Case Challenging FINRA’s Class Action
Waiver in Employment, Securities Arbitration Commentator, SAC Blog (Feb. 20, 2020), available at
http://www.sacarbitration.com/blog/ninth-circuit-hears-oral-argument-in-case-challenging-finras-class-
action-waiver-prohibition-in-employment/.

119 1d.

Page -15-


http://www.sacarbitration.com/blog/ninth-circuit-hears-oral-argument-in-case-challenging-finras-class-action-waiver-prohibition-in-employment/
http://www.sacarbitration.com/blog/ninth-circuit-hears-oral-argument-in-case-challenging-finras-class-action-waiver-prohibition-in-employment/

Suisse’s counsel noting that FINRA policies and Rule 2268 bar class action waivers in customer
pre-dispute arbitration agreements, but not employee arbitration agreements.?°

B. Arbitrability

Henry Schein, Inc. v. Archer and White Sales, Inc., Case No. 19-963, 2020 WL 3146679
(2020)

On June 15, 2020, the United States Supreme Court agreed to consider this appeal from the Fifth
Circuit on the question of “whether a provision in an arbitration agreement that exempts certain
claims from arbitration negates an otherwise clear and unmistakable delegation of questions of
arbitrability to an arbitrator.”'?! Courts have been divided on this issue. The Supreme Court
resolved another circuit split in 2019 in this same case, holding that when parties to an arbitration
agreement have agreed to delegate questions of arbitrability to an arbitrator, the court must abide
by the parties’ decision, even if it thinks the arbitration agreement applies to a dispute that is
“wholly groundless.”??

120 1d, (citing Department of Enforcement v. Charles Schwab & Co., No. 2011029760201, 2014 FINRA
Discip. LEXIS 5 (FINRA Bd. of Governors Apr. 24, 2014) (holding that Schwab violated FINRA rules when
it used a class action waiver in customer agreements)).

121 Henry Schein, Inc. v. Archer and White Sales, Inc., Case No. 19-963, 2020 WL 3146679 (2020).

122 Henry Schein, Inc. v. Archer & White Sales, Inc., 139 S.Ct. 524 (2019).
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NOTICE OF REQUEST FOR PUBLIC COMMENTS ON
PROPOSED MODEL WHISTLEBLOWER AWARD AND PROTECTION ACT

May 26, 2020

NASAA is seeking public comments on the attached proposed Model Whistleblower Award
and Protection Act (the “Act”). The proposed Act draws upon the whistleblower award
provisions contained in Section 922 of the Dodd-Frank Wall Street Reform and Consumer
Protection Act of 2010, the SEC’s related rules in Regulation 21F, Indiana Code § 23-19-7, and
Utah Code § 61-1-101 et. seq. In summary, the proposed Act:

o Provides a state’s securities regulator with the authority to make monetary awards to
whistleblowers based on the amount of monetary sanctions collected in the related
administrative or judicial action.

e Provides that the aggregate amount of awards made in connection with an administrative
or judicial action shall be 10-30% of the monetary sanctions collected.

o Sets forth certain non-exclusive factors to be considered in determining the amount of an
award.

o Disqualifies certain individuals from being eligible to receive a whistleblower award.

o Prohibits retaliation by an employer against a whistleblower.

o Creates a cause of action and establishes relief for whistleblowers that are retaliated
against by their employer.

o Exempts information that would identify the whistleblower from public disclosure.

o Invalidates waivers of the rights and remedies available under the Act.

o Contains an optional bracketed provision granting rulemaking authority under the Act to
the securities regulator.

Comments on the proposed Act are due by June 30, 2020. To facilitate consideration of
comments, please email comments to Lynne Egan, Chair of the State Legislation Committee, at
legan@mt.gov, and Faith Anderson, Chair of the Whistleblower Protections/Awards working
group, at faith.anderson@dfi.wa.gov. In addition, please copy the NASAA Corporate Office at
nasaacomments@nasaa.org. In light of remote working environments during the COVID-19
outbreak, commenters are discouraged from sending comments through physical mail.
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Introduction

NASAA is seeking public comments on a proposed Model Whistleblower Award and
Protection Act (the “Act”). The intent of this legislation is to incentivize individuals who have
knowledge of potential securities law violations to make reports to state regulators in the interest
of investor protection. The Act provides not only for monetary awards to whistleblowers, but
also protections for those who make whistleblower complaints, including an express cause of
action against employers that retaliate against whistleblowers. The Act draws upon the
whistleblower award provisions contained in Section 922 of the Dodd-Frank Wall Street Reform
and Consumer Protection Act of 2010 (the “Dodd-Frank Act”), the SEC’s related rules in
Regulation 21F, Indiana Code § 23-19-7, and Utah Code § 61-1-101 et. seq. The Actis
intended to be fully operational upon adoption with no need for the promulgation of
administrative rules, although it does contain an optional bracketed provision to provide the
Securities Administrator with rule-making authority.

The two states that have already enacted whistleblower award legislation have reported
that they have received a small number of complaints by purported whistleblowers and have
made a total of two whistleblower awards. Since Indiana’s law was enacted in 2012, the
Securities Division has made one whistleblower award in the amount of $95,000" in connection
with a $950,000 settlement with JPMorgan Chase Bank, N.A. and J.P. Morgan Securities LLC.?
In the Securities Division’s press release announcing the whistleblower award, the Indiana
Secretary of State indicated that this case was “a perfect example of why the whistleblower
statute is in place” because in the absence of the whistleblower complaint “the office would not
have uncovered this issue and Hoosiers would still be at risk. Thanks to [Indiana’s
whistleblower law], we are able to provide a safe environment for individuals to come forth and
protect Hoosiers from wrongful securities practices.”® Utah has also reported making one
whistleblower award since its whistleblower legislation was enacted in 2011. In its first
whistleblower award, the Utah Securities Division awarded $15,000 to a Utah financial adviser
that reported a suspicious investment sold to one of his clients.*

Section-by-Section Analysis of the Proposal

Section 1 establishes a short title for the Act: the “Whistleblower Award and Protection Act.”
Section 2 defines necessary terms, specifically “original information,” “monetary sanction,” and
“whistleblower.” While additional terms are defined under the laws of Illinois and Utah, as well
as under the federal whistleblower rules, the members of the working group opted to include
only those definitions deemed essential to the operation of the law in the interest of efficiency.

! JP Morgan Whistleblower Awarded $95,000 First whistleblower award in the state, Indiana Secretary of State
(Aug. 19, 2016), available at https://calendar.in.gov/site/sos/event/sos-jp-morgan-whistleblower-awarded-95000-
first-whistleblower-award-in-the-state/

2 In the Matter of JPMorgan Chase Bank, N.A. and J.P. Morgan Securities, LLC, Cause No. 16-0003 CA (July 27,
2016).

3 JP Morgan Whistleblower Awarded $95,000 First whistleblower award in the state, supra note 1.

4 Securities Commission approves first whistleblower award for $15K since S.B.100 Securities Fraud Reporting
Program Act passed in 2011, State of Utah Department of Commerce Securities Division (May 22, 2014), available
at https://commerce.utah.gov/releases/14-05-22 sec-whistleblower-award.pdf.

Page -83-


https://www.sec.gov/about/offices/owb/dodd-frank-sec-922.pdf
https://www.sec.gov/about/offices/owb/reg-21f.pdf
http://iga.in.gov/legislative/laws/2019/ic/titles/023#23-19-7
https://le.utah.gov/xcode/Title61/Chapter1/61-1-P1.html?v=C61-1-P1_1800010118000101
https://calendar.in.gov/site/sos/event/sos-jp-morgan-whistleblower-awarded-95000-first-whistleblower-award-in-the-state/
https://calendar.in.gov/site/sos/event/sos-jp-morgan-whistleblower-awarded-95000-first-whistleblower-award-in-the-state/
https://commerce.utah.gov/releases/14-05-22_sec-whistleblower-award.pdf

Section 3 establishes the authority of the Securities Administrator to make whistleblower awards
to one or more individuals that provide original information that leads to the successful
enforcement of an administrative or judicial action under the securities laws of the state.

Section 4 specifies that if the Securities Administrator determines to make one or more
whistleblower awards under Section 3, the aggregate amount of the awards made shall be no less
than 10% of the monetary sanctions collected nor more than 30% of the monetary sanctions
collected. This provision is based on the range of whistleblower awards provided for in Sec. 922
of the Dodd-Frank Act. The members of the working group opted to follow the language of the
Dodd-Frank Act with respect to the amount of whistleblower awards, including the 10% floor, to
ensure that potential whistleblowers are appropriately incentivized to file whistleblower reports.

Section 5 provides that the amount of a whistleblower award shall be determined in the
discretion of the Securities Administrator consistent with Sections 4 and 7 of the Act.

Section 6 provides that any whistleblower awards paid under the Act shall be paid from a fund
established elsewhere under state law. Under the Dodd-Frank Act, whistleblower awards are
paid from the Investor Protection Fund. Under Indiana law, whistleblower awards are paid from
its securities restitution fund. Under Utah law, whistleblower awards are paid from its Securities
Investor Education, Training, and Enforcement Fund. Each state that enacts the Act will need to
determine the source of payment of whistleblower awards, which can be expected to vary.

Section 7 sets forth a brief, non-exclusive list of factors that the Securities Administrator shall
consider in determining the amount of an award under the Act. This list includes the core
provisions included in the Dodd-Frank Act, as well as the state whistleblower laws enacted by
Utah and Indiana. In the interest of brevity, the list is more abbreviated than the more exhaustive
list of factors included in the SEC’s whistleblower rules, which span several pages.

Section 8 establishes an exhaustive list of disqualifications for receiving a whistleblower award
based on the Dodd-Frank Act, the SEC’s whistleblower rules, and the laws enacted by Indiana
and Utah.

Section 9 provides protections for individuals who file whistleblower complaints. The
protections include: a prohibition on retaliation by an employer, the creation of a cause of action
for retaliation by an employer, remedies that may be awarded to a whistleblower who prevails
against an employer for retaliation, an exemption from public disclosure of information that
could reasonably be expected to reveal the identity of a whistleblower, and a provision providing
that the rights and remedies provided for in the Act may not be waived.

Section 10 is an optional bracketed provision that would provide a securities administrator with
authority to adopt rules and regulation as necessary or appropriate to implement the Act. The
members of the working group included all relevant provisions deemed necessary to implement
and operate a whistleblower program in the proposed Act itself. Some states may, however,
want authority to issue rules under the Act and so we have included this bracketed provision.
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Conclusion

The State Legislation Committee seeks internal member comments on the proposed Model
Whistleblower Award and Protection Act by June 30, 2020. We look forward to hearing from
you.
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Model Whistleblower Award and Protection Act

Proposed for Public Comment
May 15, 2020

Section 1: Short title. Sections 2 to 9 may be cited as the “Whistleblower Award and
Protection Act.”

Section 2: Definitions. In this act, unless the context otherwise requires:

(1) “Original information” means information that is:
a. derived from the independent knowledge or analysis of a whistleblower;

b. not already known to the [Securities Administrator] or [Securities Division] from
any other source, unless the whistleblower is the original source of the
information;

c. not exclusively derived from an allegation made in an administrative or judicial
hearing, in a governmental report, hearing, audit, or investigation, or from the
news media, unless the whistleblower is the source of the information; and

d. provided to the [Securities Division] for the first time after the date of the
enactment of this act.

(2) “Monetary sanction” means any monies, including penalties, disgorgement, and interest
ordered to be paid as a result of an administrative or judicial action. However, the term
does not include any amounts ordered or identified as restitution.

(3) “Whistleblower” means an individual who, alone or jointly with others, provides the
[Securities Division] with information pursuant to the procedures set forth in this act, and
the information relates to a possible violation of state or federal securities laws, including
any rules or regulations thereunder, that has occurred, is ongoing, or is about to occur.

Section 3: Authority to make a whistleblower award. Subject to the provisions of this act,
the [Securities Administrator] may award an amount to one or more individuals who voluntarily
provide original information in writing, and in the form and manner required by the [Securities
Administrator], to the [Securities Division] that leads to the successful enforcement of an
administrative or judicial action under [the Securities Act of this State].

Section 4: Amount of a whistleblower award. If the [Securities Administrator] determines to
make one or more awards under Section 3, the aggregate amount of awards that may be awarded
in connection with an administrative or judicial action may not be less than ten percent (10%)
nor more than thirty percent (30%) of the monetary sanctions imposed and collected in the
related administrative or judicial action.
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Section 5: Discretion to determine the amount of a whistleblower award. The determination
of the amount of an award made under this act shall be in the discretion of the [Securities
Administrator] consistent with Section 4 and Section 7.

Section 6: Source of payment of whistleblower award. Any whistleblower awards paid under
this act shall be paid from the fund established in [state code citation].

Section 7: Factors used to determine the amount of a whistleblower award. In determining
the amount of an award under this act, the [Securities Administrator] shall consider:

(1) the significance of the original information provided by the whistleblower to the success
of the administrative or judicial action;

(2) the degree of assistance provided by the whistleblower in connection with the
administrative or judicial action;

(3) the programmatic interest of the [Securities Administrator] in deterring violations of the
securities laws by making awards to whistleblowers who provide original information
that leads to the successful enforcement of such laws; and

(4) any other factors the [Securities Administrator] considers relevant.

Section 8: Disqualification from award. The [Securities Administrator] shall not provide an
award to a whistleblower under this section if the whistleblower:

(1) is convicted of a felony in connection with the administrative or judicial action for which
the whistleblower otherwise could receive an award;

(2) acquires the original information through the performance of an audit of financial
statements required under the securities laws and for whom providing the original
information violates 15 U.S.C. 78j-1;

(3) fails to submit information to the [Securities Division] in such form as the [Securities
Administrator] may prescribe;

(4) knowingly or recklessly makes a false, fictitious, or fraudulent statement or
misrepresentation as part of, or in connection with, the original information provided or
the administrative or judicial proceeding for which the original information was
provided;

(5) in the whistleblower’s submission, its other dealings with the [Securities Administrator],
or in its dealings with another authority in connection with a related action, knowingly
and willfully makes any false, fictitious, or fraudulent statement or representation, or uses
any false writing or document knowing that it contains any false, fictitious, or fraudulent
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statement or entry with intent to mislead or otherwise hinder the [Securities
Administrator] or another authority;

(6) knows that, or has a reckless disregard as to whether, the original information provided is
false, fictitious, or fraudulent;

(7) has a legal duty to report the original information to the [Securities Administrator] or
[Securities Division];

(8) is, or was at the time the whistleblower acquired the original information submitted to the
[Securities Division], a member, officer, or employee of the [Securities Division], the
Securities and Exchange Commission, any other state securities regulatory authority, a
self-regulatory organization, the Public Company Accounting Oversight Board, or any
law enforcement organization;

(9) is, or was at the time the whistleblower acquired the original information submitted to the
[Securities Division], a member, officer, or employee of a foreign government, any
political subdivision, department, agency, or instrumentality of a foreign government, or
any other foreign financial regulatory authority as that term is defined in 15 U.S.C.
78c(a)(52); or

(10)  1is the spouse, parent, child, or sibling of the [Securities Administrator] or an
employee of the [Securities Division], or resides in the same household as the [Securities
Administrator] or an employee of the [Securities Division]; or

(11)  directly or indirectly acquires the original information provided to the [Securities
Division] from a person:

a. who is subject to subsection (2) of this section, unless the information is not
excluded from that person’s use, or provides the [Securities Division] with
information about possible violations involving that person;

b. who is a person described in subsections (8), (9), or (10) of this section; or

c. with the intent to evade any provision of this chapter.
Section 9: Protection of whistleblower

(1) Prohibition against retaliation. No employer may terminate, discharge, demote,
suspend, threaten, harass, directly or indirectly, or in any other manner retaliate against, a
whistleblower because of any lawful act done by the whistleblower:

a. in providing information to the [Securities Division] in accordance with this Act;
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b. in initiating, testifying in, or assisting in any investigation or administrative or
judicial action of the [Securities Administrator] or [Securities Division] based
upon or related to such information; or

c. in making disclosures that are required or protected under the Sarbanes-Oxley Act
of 2002 (15 U.S.C. 7201 et seq.); the Securities Act of 1933 (15 U.S.C. 77a et
seq.); the Securities Exchange Act of 1934 (15 U.S.C. 78a et seq.); 18 U.S.C.
1513(e); any other law, rule, or regulation subject to the jurisdiction of the
Securities and Exchange Commission; or [the Securities Act of this State] or a
rule adopted thereunder.

(2) Exceptions from protection against retaliation. Notwithstanding subsection (1) of this
section, a whistleblower is not protected under this section if:

a. the whistleblower knowingly [or recklessly] makes a false, fictitious, or
fraudulent statement or misrepresentation;

b. the whistleblower uses a false writing or document knowing that[, or with
reckless disregard as to whether,] the writing or document contains false,
fictitious, or fraudulent information; or

c. the whistleblower knows that[, or has a reckless disregard as to whether,] the
disclosure is of original information that is false or frivolous.

(3) Cause of Action. A whistleblower, who alleges any act of retaliation in violation of
subsection (1) of this section may bring an action for the relief provided in subsection (6)
of this section in the court of original jurisdiction for the county or state where the alleged
violation occurs, the whistleblower resides, or the person against whom the action is filed
resides or has a principal place of business.

(4) Subpoenas. A subpoena requiring the attendance of a witness at a trial or hearing

conducted under subsection (3) of this section may be served at any place in the United
States.

(5) Statute of limitations. An action under subsection (3) of this section may not be
brought:

a. more than 6 years after the date on which the violation of subsection (1) of this
section occurred; or

b. more than 3 years after the date when facts material to the right of action are
known or reasonably should have been known by the employee alleging a
violation of subsection (1) of this section.

Page -89-



Notwithstanding the above limitations, an action under subsection (3) of this section may
not in any circumstance be brought more than 10 years after the date on which the
violation occurs.

(6) Relief. A court may award as relief for a whistleblower prevailing in an action brought
under this section:

a. reinstatement with the same compensation, fringe benefits, and seniority status
that the individual would have had, but for the retaliation;

b. two (2) times the amount of back pay otherwise owed to the individual, with
interest;

c. compensation for litigation costs, expert witness fees, and reasonable attorneys’
fees;

d. actual damages; or
e. any combination of these remedies.

(7) Confidentiality. Information that could reasonably be expected to reveal the identity of
a whistleblower is exempt from public disclosure under [citation to state public records
act]. This subsection does not limit the ability of the any person to present evidence to a
grand jury or to share evidence with potential witnesses or defendants in the course of an
ongoing criminal investigation.

(8) Non-enforceability of confidentiality agreements with respect to communications
with the [Securities Division]. No person may take any action to impede an individual
from communicating directly with the [Securities Division] staff about a possible
securities law violation, including enforcing, or threatening to enforce, a confidentiality
agreement with respect to such communications, except with respect to:

a. agreements concerning communications covered by the attorney-client privilege,
unless disclosure of that information would otherwise be permitted by an attorney
under applicable state attorney conduct rules or otherwise; and

b. information obtained in connection with legal representation of a client on whose
behalf an individual or the individual’s employer or firm are providing services,
and the individual is seeking to use the information to make a whistleblower
submission for the individual’s own benefit, unless disclosure would otherwise be
permitted by an attorney pursuant to applicable state attorney conduct rules or
otherwise.
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(9) Waiver of rights and remedies. The rights and remedies provided for in this Act may
not be waived by any agreement, policy form, or condition of employment, including by
a predispute arbitration agreement.

[Section 10: Rulemaking authority. The [Securities Administrator] may adopt such rules and
regulations as may be necessary or appropriate to implement the provisions of this act consistent
with its purpose.]
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WHISTLEBLOWER PROGRAM | 1

MESSAGE FROM THE CHIEF OF THE
OFFICE OF THE WHISTLEBLOWER

The U.S. Securities and Exchange Commission’s (SEC or Commission)
whistleblower program continued to have a significant impact on the Commission’s
enforcement and investor protection efforts in Fiscal Year (FY) 2019. In addition

to multiple awards being granted for information impacting retail investors, the
program has also reached a momentous milestone. Since the program’s inception,
the SEC has ordered wrongdoers in enforcement matters brought with information
from meritorious whistleblowers to pay over $2 billion in total monetary sanctions,
including more than $1 billion in disgorgement of ill-gotten gains and interest, of which
almost $500 million has been, or is scheduled to be, returned to harmed investors.
We continue to take pride in the whistleblower program’s contributions to the
protection of markets and investors including, importantly, Main Street investors.

In FY 2019, the Commission received its second largest number of whistleblower tips
in a fiscal year and made its third largest award to date—a $37 million award to a
whistleblower who provided significant evidence and assistance that enabled the agency
to bring the matter to an efficient and successful resolution. This award followed a

$50 million award to joint claimants in March 2018 and a $39 million award to a
whistleblower in September 2018. While all awards are important to the Commission
and to whistleblowers, these larger awards reflect the significance of the information
that whistleblowers are providing to the Commission and are testaments to the
whistleblower program’s success.

Whistleblower Awards Made in Fiscal Year 2019

Since the beginning of the whistleblower program, the Commission has awarded
approximately $387 million to 67 individuals. Despite an unusual year challenged by
a lapse in appropriations, in FY 2019, the SEC awarded approximately $60 million in
whistleblower awards to eight individuals whose information and cooperation assisted
the Commission in bringing successful enforcement actions.

Information from whistleblowers in FY 2019 helped the Commission bring a variety of
enforcement actions, including actions involving wrongdoing against retail investors and
difficult-to-detect misconduct occurring abroad. Recipients of whistleblower awards

in FY 2019 were diverse, including overseas whistleblowers and insiders who reported
internally and took meaningful and timely steps in an effort to have their employer
remediate the harm caused by the misconduct. Three award recipients in FY 2019

were located abroad, or reported conduct that was occurring abroad, demonstrating the
international reach of the program. Three award recipients reported misconduct that
was impacting retail investors, furthering a Commission priority to protect the Main
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Street investor. Seven of the eight award recipients reported their concerns to the
company. We hope that the awards made in FY 2019 will continue to incentivize
individuals, both in the U.S. and abroad, to report high-quality information regarding
potential securities laws violations promptly to the Commission, which in turn, helps
the Commission better protect investors and the marketplace.

Whistleblower Tips Received and Communications in Fiscal Year 2019
The Commission received over 5,200 whistleblower tips in FY 2019, the second
highest number of tips received in a fiscal year and a 74 percent increase since the
beginning of the program. As in prior fiscal years, tips received this fiscal year hailed
from a variety of geographic origins, both domestic and foreign. The Commission
received tips from individuals in 70 countries outside of the United States, as well as
from every state in the United States. The tips covered a broad range of allegation
types, including nearly 300 tips relating to cryptocurrencies, an emerging area of
interest in FY 2019.

The Office of the Whistleblower (the Office or OWB) also staffs a public hotline

to answer questions from whistleblowers and the general public concerning the
whistleblower program or how to submit information to the Commission. In FY 2019,
OWB staff returned over 2,600 calls to the public. Since the hotline was established,
the Office has returned nearly 24,000 calls responding to questions about the program.

Retaliation and Agreements to Impede

The Office continues to work with the SEC’s Division of Enforcement (Enforcement)
staff to review fact patterns of potential retaliation and attempts to impede
communications with the Commission. Whistleblower protections continue to be

a high priority for the Office to ensure that whistleblowers feel comfortable and

safe reporting to the SEC without fear of reprisal.

Whistleblower Rule Amendments

In FY 2019, the Commission continued to consider the public comments received on
the Whistleblower Rule amendments proposed in June 2018. In addition to clarifying
the requirements for anti-retaliation protections under the whistleblower statute
following the Supreme Court’s ruling in Digital Realty Trust, Inc. v. Somers' (Digital
Realty), the proposed amendments would, among other things, provide tools to
increase efficiencies in the claims review process and address other topics that have
developed during the program’s eight year history. We anticipate new rules being
adopted in FY 2020.

1 138S.Ct. 767 (2018).
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Conclusion

The whistleblower program continues to have a significant positive impact on the
Commission’s enforcement efforts and protection of investors and markets, including
assisting the Commission with actions that resulted in the return of hundreds of millions
of dollars to harmed investors, many being Main Street investors, as a result of whistle-
blower tips. We look forward to the continuing growth and success of the program and
the anticipated increased efficiencies in claims processing that the rule amendments will
provide in the upcoming fiscal years.

We encourage those who believe they have credible information concerning a potential
federal securities law violation to expeditiously submit a tip via the Commission’s online
portal (www.sec.gov/whistleblower). If individuals or their counsel have any questions
about the program, including questions about how to submit a tip to the Commission,
we encourage them to call OWB’s whistleblower hotline at (202) 551-4790.

7%

JANE NORBERG
Chief, Office of the Whistleblower
November 15, 2019
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HISTORY AND PURPOSE

The Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank)?
amended the Securities Exchange Act of 1934 (Exchange Act)® by, among other things,
adopting Section 21E?* entitled “Securities Whistleblower Incentives and Protection.”
Section 21F directs the Commission to make monetary awards to eligible individuals
who voluntarily provide original information that leads to successful Commission
enforcement actions resulting in monetary sanctions over $1 million and successful
related actions.’

Awards must be made in an amount that is 10 percent or more and 30 percent or less
of the monetary sanctions collected.® To ensure that whistleblower payments would
not diminish the amount of recovery for victims of securities law violations, Congress
established a separate fund, called the Investor Protection Fund (Fund), from which
eligible whistleblowers are paid.

The Commission established OWB, an office within Enforcement, to administer and
effectuate the whistleblower program. It is OWB’s mission to administer a vigorous
whistleblower program that will help the Commission identify and halt securities frauds
early and quickly to minimize investor losses.

In addition to establishing an awards program to encourage the submission of high-
quality information, Dodd-Frank and the Commission’s Whistleblower Rules” also
establish confidentiality protections for whistleblower submissions,? including the
ability to file a whistleblower tip anonymously with the assistance of an attorney.
Employers are prohibited from retaliating against whistleblowers for providing
information to the Commission.’

Section 924(d) of Dodd-Frank requires OWB to report annually to Congress on
OWB’s activities, whistleblower complaints received, and the response of the
Commission to such complaints.'® In addition, Section 21F(g)(5) of the Exchange
Act requires the Commission to submit an annual report to Congress that addresses
the following subjects:

e The whistleblower award program, including a description of the number of
awards granted and the types of cases in which awards were granted during the
preceding fiscal year;

e The balance of the Fund at the beginning of the preceding fiscal year;

Pub. L. No. 111-203, § 922(a), 124 Stat. 1841 (2010).

15 U.S.C. § 78a, et seq.

Id. § 78u-6.

“Related actions” is defined at 15 U.S.C. § 78u-6(a)(5) and 17 C.ER. § 240.21F-3.

15 U.S.C. § 78u-6(b)(1).

17 C.ER. §§ 240.21F-1 through 21F-17.

Id. § 240.21F-7.

15 U.S.C. § 78u-6(h)(1). The Commission proposed rule amendments to modify the Whistleblower Rules
to comport with the ruling in Digital Realty that an employee must report possible securities law violations
to the Commission to qualify for protection against retaliation.

10 15 U.S.C. § 78u-7(d).
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e The amounts deposited into or credited to the Fund during the preceding
fiscal year;

¢ The amount of earnings on investments made under Section 21F(g)(4) during
the preceding fiscal year;

e The amount paid from the Fund during the preceding fiscal year to
whistleblowers pursuant to Section 21F(b);

e The balance of the Fund at the end of the preceding fiscal year; and

e A complete set of audited financial statements, including a balance sheet,
income statement, and cash flow analysis."!

OWB, in consultation with other offices within the Commission, has prepared this
report, which covers the period October 1, 2018 through September 30, 2019, to
satisfy the reporting requirements of Section 924(d) of Dodd-Frank and Section
21F(g)(5) of the Exchange Act. The sections in this report addressing the activities

of OWB, the whistleblower tips received during FY 2019, and the processing of
whistleblower tips primarily address the requirements of Dodd-Frank’s Section 924(d).
The sections addressing the Fund and whistleblower incentive awards made during
FY 2019 primarily address the requirements of Section 21F(g)(5) of the Exchange Act.

11 15 U.S.C. § 78u-6 (g)(5).
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ACTIVITIES OF THE OFFICE OF THE
WHISTLEBLOWER

Section 924(d) of Dodd-Frank directed the Commission to establish a separate office
within the Commission to administer and enforce the provisions of Section 21F of the
Exchange Act. Jane Norberg heads the Office as Chief of OWB. There are currently
two Assistant Directors and nine attorneys who are dedicated to the work of the
Office, which includes, among other things, processing award claims, as well as two
attorneys devoted to communications with the public. OWB’s work is also furthered
by a number of support staff, including an accountant, paralegals, analysts, law clerks,
and an administrative assistant. Following is an overview of OWB’s primary responsi-
bilities and activities over the past fiscal year.

Assessment of Award Applications

The whistleblower program was designed, in part, to provide monetary incentives
to individuals with relevant information concerning potential securities violations to
report their information to the Commission. As such, much of OWB’s work relates
to the assessment of claims for whistleblower awards.

OWB posts a Notice of Covered Action (NoCA) on its webpage!? for every

Commission enforcement action that results in monetary sanctions of over $1 million.
Those individuals who have submitted whistleblower tips pursuant to the program’s
requirements and whose information significantly advanced the particular investigation
that led to the Covered Action may submit an application in response to a posted NoCA.

Although it is ultimately a whistleblower’s responsibility to make a timely application
for an award, OWB may contact whistleblowers who have been actively working with
investigative staff—or who have previously contacted OWB about the posting of a
particular Covered Action—to confirm they are aware of the posting and applicable
deadline for submitting claims for award.

Based on an initial review, as well as communications with the relevant investigative
staff, OWB prioritizes those claims that appear to be award-eligible. At the same time,
OWB may process non-meritorious or frivolous claims that are easy to process in an
effort to gain efficiencies and conserve resources. For every claim, OWB attorneys
assess the application and the eligibility of the claimant and confer with relevant
investigative or other Commission staff to understand the contribution of the claimant,
if any, to the success of the Covered Action. OWB then makes recommendations to
the Claims Review Staff, currently comprised of five senior officers in Enforcement,

as to award eligibility. Pages 9-16 of this report provide a fuller explanation of how
applications for awards are processed at the Commission, as well as what awards
were made during this past fiscal year.

12 www.sec.gov/whistleblower/claim-award
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Advancing Anti-Retaliation Protections and Combating

Efforts to Impede Reporting

OWB identifies and monitors whistleblower complaints alleging retaliation by
employers or former employers in response to an employee’s reporting of possible
securities law violations. The Commission may bring an enforcement action against
companies or individuals who violate the anti-retaliation provisions of Dodd-Frank.
With the Supreme Court’s ruling in Digital Realty, such enforcement actions can be
brought only when a whistleblower reports to the Commission. OWB continues to
view anti-retaliation protections as a high priority to ensure that whistleblowers can
report to the Commission without fear of reprisal. OWB continues to work with
investigative staff to identify cases where companies take reprisals for whistleblowing
efforts that may be appropriate for enforcement action.

In addition, OWB monitors reports of the usage of confidentiality, severance, and other
kinds of agreements, or engagement in other practices, to interfere with individuals’
abilities to report potential wrongdoing to the SEC. Exchange Act Rule 21F-17(a)
provides that “[n]o person may take any action to impede an individual from
communicating directly with the Commission staff about a possible securities law
violation, including enforcing, or threatening to enforce, a confidentiality agreement

. . . with respect to such communications.”'* OWB continues to work with investigative
staff to identify and investigate practices in the use of confidentiality and other kinds

of agreements, or other actions, that may violate Rule 21F-17(a).

Intake of Whistleblower Tips

The Whistleblower Rules specify that individuals who would like to be part of the
whistleblower program must submit their tips via the Commission’s online portal or
by mailing or faxing their tips on Form TCR to OWB.'* The Commission’s Tips,
Complaints, and Referrals Intake and Resolution System (TCR System) serves as

a central repository for all tips and complaints received by the Commission, as well
as referrals from self-regulatory organizations and other government agencies. In

FY 2019, OWB benefited from the updated version of the TCR System that the
Commission implemented in FY 2018. OWB encourages all individuals to submit
their whistleblower tips and any additional information electronically through the
Commission’s online portal. There are several advantages to using the online portal,
including the fact that individuals receive an immediate acknowledgement of their
submission along with a confirmation number. The tip is also automatically populated
in a queue for staff who triage tips and complaints. For greater efficiency and quicker
review, OWB recommends electronic submission over hard-copy submission.

For more information on the number and types of tips received, please refer to
pages 22-25 of this report.

13 17 C.ER. § 240.21F-17(a).
14 17 C.ER. § 240.21F-9(a).
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Communications with Whistleblowers

OWB serves as the primary liaison between the Commission and individuals who
have submitted information or are considering whether to submit information to

the agency concerning a possible securities violation. OWB created a whistleblower
hotline, in operation since May 2011, to respond to questions from the public about
the whistleblower program. Individuals may leave messages on the hotline by calling
(202) 551-4790. Calls to the hotline are returned by OWB attorneys generally within
24 business hours.

During FY 2019, the Office returned over 2,600 phone calls from members of the
public. Since the hotline was established, OWB has returned nearly 24,000 calls
from the public.

Many of the calls OWB receives relate to how the caller should submit a tip to be
eligible for an award, how the Commission will maintain the confidentiality of a
whistleblower’s identity, requests for information on the investigative process or
tracking an individual’s complaint status, and whether the SEC is the appropriate
agency to handle the caller’s tip. OWB provides a menu of options with answers to
frequently asked questions on the voicemail hotline.

In addition to communicating with the public through the hotline, the Office
communicates with whistleblowers who have submitted tips, claims for awards,
and other correspondence to OWB.

Public Outreach and Education

One of OWB’s primary goals is to promote public awareness of the Commission’s
whistleblower program. As part of that outreach effort, the Office aims to promote
the program and educate the public about the program through OWB’s webpage. '’
The webpage contains information about the program, links to the forms required to
submit a tip or claim an award, a listing of enforcement actions for which a claim for
award may be made, links to helpful resources, including a section dedicated to
retaliation-related issues, and answers to frequently asked questions. In FY 2019,
OWB published information on its approach to processing whistleblower award
claims on its webpage.'®

OWSB also actively participates in numerous webinars, media interviews,
presentations, press releases, and other public communications. In FY 2019, OWB
participated in many public engagements aimed at promoting and educating the public
about the Commission’s whistleblower program. The Office’s target audience generally
includes potential whistleblowers, whistleblower counsel, and corporate compliance
counsel and professionals. OWB’s Chief also participates in legal panels and forums
with other federal agencies with similar whistleblower programs.

15 www.sec.gov/whistleblower
16 www.sec.gov/filessf OWB%20Approach%20to %20Processing %20Award %20Claims.pdf
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CLAIMS FOR AWARDS

Whistleblower Awards Made in Fiscal Year 2019

In FY 2019, the Commission ordered whistleblower awards of approximately
$60 million to eight individuals, each of whom voluntarily provided original
information that either led to the opening of an investigation or significantly
contributed to a successful enforcement action.

Below are the top ten highest awards made under the SEC’s whistleblower program
both by Covered Action (i.e., considering all awards made within a single Covered
Action) and by award amount from inception of the program through FY 2019.
The awards highlighted in red were ordered this past fiscal year.

TOP 10 SEC WHISTLEBLOWER AWARDS

Per Covered Action Per Award Amount
March 2018 $83 million March 2018 $50 million
September 2018 $54 million September 2018 $39 million
March 2019 $50 million March 2019 $37 million
September 2014 (I $30 million March 2018 $33 million
August 2016 [ $22 million September 2014 $30 million

November 2016 [ $20 million August 2016 $22 million

June 2016 [ $17 million November 2016 $20 million

November 2017 [l $16 million June 2016 $17 million

September 2013 [ $14 million September 2018 $15 million

January 2017 [l $7 million September 2013 $14 million

From program inception to end of Fiscal Year 2019, the SEC awarded approximately $387 million to 67 individuals.
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Below is an overview of the whistleblower awards made by the Commission during the
past fiscal year.

$50 Million Awarded to Two Whistleblowers

On March 26, 2019, the Commission announced awards totaling $50 million to
two whistleblowers whose high-quality information assisted the agency in bringing a
successful enforcement action. One individual received an award of $37 million, and
the other received an award of $13 million. The $37 million award is the Commission’s
third largest award to date, after the $50 million award made in March 2018 to joint
whistleblowers and the more than $39 million award in September 2018. Both
whistleblowers provided information that prompted Commission staff to open the
investigations and thereafter met with Commission staff. The whistleblower who
received the $37 million award met with investigative staff multiple times and
provided information and documentation that was of significantly high quality and
critically important to the staff’s ability to bring the investigations to an efficient and
successful resolution.'”

$4.5 Million Awarded to Whistleblower Whose Internal Reporting

Led to Successful SEC Case and Related Action

On May 24, 2019, the Commission announced an award of more than $4.5 million
to a whistleblower whose tip triggered the company to review the allegations as part
of an internal investigation and subsequently report the whistleblower’s allegations to
the SEC and another agency. As a result of the self-report by the company, the SEC
opened its own investigation into the alleged misconduct. This was the first time a
whistleblower was awarded under the provision of the Whistleblower Rules that was
designed to incentivize internal reporting by whistleblowers who also report the same
information to the Commission within 120 days. Although Commission staff never
communicated with the whistleblower or the whistleblower’s counsel, the whistleblower
was credited for the company’s internal investigation because the allegations were
reported to the Commission within 120 days of the report to the company. The
Commission found that the Claimant also contributed to the success of the related
action and awarded the claimant the same percentage for both actions.'®

$3 Million Awarded to Joint Whistleblowers

On June 3, 2019, the Commission announced an award of $3 million to joint
whistleblowers whose tip launched the SEC’s investigation and subsequent successful
enforcement action involving an alleged securities law violation that impacted retail
customers. In reaching the award determination, the Commission positively assessed
the significant and timely steps the claimants undertook in an effort to have the firm
remediate the harm caused by the alleged violations, including advocating for full
disclosure of the violation and for compensation of harmed investors. In addition to

17 See Order Determining Whistleblower Award Claims, Exchange Act Rel. No. 85412, File No. 2019-4
(March 26, 2019); SEC Press Rel. No. 2019-42, “SEC Awards $50 Million to Two Whistleblowers.”

18 See Order Determining Whistleblower Award Claims, Exchange Act Rel. No. 85936, File No. 2019-6
(May 24, 2019); SEC Press Rel. No. 2019-76, “SEC Awards $4.5 Million to Whistleblower Whose Internal
Reporting Led to Successful SEC Case and Related Action.”
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participating in the firm’s internal compliance system promptly after learning of
the misconduct, claimants assisted the staff by meeting with them in person and
identifying potential witnesses and also experienced hardships by raising concerns
about the violation."”

More Than $1.8 Million Awarded to Whistleblower

On August 29, 2019, the Commission announced an award of more than $1.8 million
to a whistleblower who provided critical information and assistance to Commission
staff. After alerting the Commission to the misconduct, which occurred overseas,

the whistleblower provided extensive and ongoing cooperation during the course of
the investigation, including identifying witnesses, assisting with testimony preparation,
and encouraging witnesses to cooperate with Enforcement staff. The whistleblower

in this matter also internally reported the conduct on multiple occasions. The
whistleblower’s information and assistance resulted in a programmatically significant
enforcement action.?’

SEC Awards Half-Million Dollars to Overseas Whistleblower

On July 23, 2019, the Commission announced a $500,000 award to an overseas
whistleblower whose expeditious reporting helped the Commission bring a successful
enforcement action involving misconduct occurring abroad. The whistleblower’s tip was
the first information that the Commission received on the charged misconduct.!

More Than $38,000 Awarded to Whistleblower

On September 20, 2019, the Commission issued a Final Order for an award of more
than $38,000 to a whistleblower whose quick reporting prompted Enforcement staff
to open an investigation that resulted in the filing of two successful enforcement actions
involving harm to retail investors. The whistleblower provided investigative testimony
and encouraged others to cooperate with Commission staff.??

19 See Order Determining Whistleblower Award Claims, Exchange Act Rel. No. 86010, File No. 2019-7
(June 3, 2019); SEC Press Rel. No. 2019-81, “SEC Awards $3 Million to Joint Whistleblowers.”

20 See Order Determining Whistleblower Award Claim, Exchange Act. Rel. No. 86803, File No. 2019-9
(Aug. 29, 2019); SEC Press Rel. No. 2019-165, “SEC Awards More Than $1.8 Million to Whistleblower.”

21 See Order Determining Whistleblower Award Claims, Exchange Act Rel. No. 86431, File No. 2019-8
(July 23, 2019); SEC Press Rel. No. 2019-138, “SEC Awards Half-Million Dollars to Overseas
Whistleblower.”

22 See Order Determining Whistleblower Award Claim, Exchange Act. Rel. No. 87039, File No. 2019-11
(Sept. 20, 2019).
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Overview of Award Process

For a whistleblower to receive an award, there are a number of preconditions that
must be met. The diagram below provides a snapshot of the overall process, from

the filing of the whistleblower tip to payment of the whistleblower award. As reflected,
the time between the submission of a whistleblower tip and when an individual may
receive payment of an award can be several years, particularly where the underlying
investigation is especially complex, litigation is lengthy, there are multiple, competing
award claims, or there are claims for related actions. OWB undertakes appropriate
due diligence to ensure a careful and thorough evaluation of all award claims.

HOW THE PROCESS WORKS
Whistleblowers “E«; Q@ i
(1) (2 (3

Whistleblowers  Tip Analysis/ (ases Filed/ Notices of Whistleblowers

Submit Tips [nvestigation Penalties Covered Actions File Claims
to the SEC Ordered Posted

S

@@@\@P\ﬁ
i) — ®0—0—0—0—0—

Final Orders Additional Possible Preliminary ~ Review/Analysis
Investor [ssued/Resolution Analysis Record and Determinations of Claims
Protection of Appeals Reconsideration [ssued
Fund Requests

The discussion below focuses on the award claims process, from the posting of
the NoCA (Step #4 above) to the issuance of a Final Order by the Commission
(Step #10 above).

NoCA Posted

OWB posts on its webpage a NoCA for each Commission enforcement action where a
final judgment or order, by itself or together with other judgments or orders in the same
action results in monetary sanctions exceeding $1 million.?? During FY 2019, OWB
posted 151 NoCAs.

OWB sends email alerts to GovDelivery?* when the NoCA listing is updated.
Whistleblowers and other members of the public may sign up to receive an update via
email every time the list of NoCAs on OWB’s webpage is updated. OWB posts new
NoCAs on its webpage on the last business day of each month.

23 By posting a NoCA for a particular case, the Commission is not making a determination either that a
whistleblower tip, complaint, or referral led to the Commission opening an investigation or filing an action
with respect to the case or that an award to a whistleblower will be paid in connection with the case.

24 GovDelivery is a vendor that provides communications for public-sector clients.
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Individuals who provide information that leads to successful SEC actions resulting in
monetary sanctions over $1 million also may be eligible to receive an award if the same
information led to a related action, such as a parallel criminal prosecution. Seven of the
award recipients to date have received payments based, in part, on collections made in
related criminal or other qualifying related actions.

Past whistleblower award recipients hail from several different parts of the United
States, and fifteen recipients were foreign nationals or residents of foreign countries at
the time they submitted their tips to the Commission.
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PRESERVING INDIVIDUALS’ RIGHTS TO
REPORT TO THE COMMISSION AND SHIELDING
EMPLOYEES FROM RETALIATION

Section 21F(h)(1) of Dodd-Frank expanded protections for whistleblowers and
broadened prohibitions against retaliation.*® Following the passage of Dodd-Frank,
the Commission implemented rules that enabled the SEC to take legal action against
employers who have retaliated against whistleblowers. To date, the Commission has
brought three anti-retaliation enforcement actions.

Exchange Act Rule 21F-17(a) prohibits any person from taking any action to prevent
an individual from contacting the SEC directly to report a possible securities law
violation. The Rule states that “[n]o person may take any action to impede an
individual from communicating directly with the Commission staff about a possible
securities law violation, including enforcing, or threatening to enforce, a confidentiality
agreement . . . with respect to such communications.”?” To date, the Commission

36 15U.S.C. § 78u-6(h)(1).
37 17 C.ER. § 240.21F-17(a).
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has brought eleven enforcement actions or administrative proceedings involving
violations of Rule 21F-17. One of the most recent actions, Securities and Exchange
Commission v. Kenneth W. Crumbley, Jr. and Sedona Oil & Gas Corp., Civil Action
No. 3:16-CV-00172 (N.D. Tex.), settled at the end of FY 2018. The action involved
the fraudulent offer and sale of oil and gas investments. The Commission alleged that
the defendants engaged in the deliberate destruction of evidence in the months leading
up to the action and that defendant Crumbley threatened to terminate Sedona
employees for speaking with Commission staff or other government authorities.

As part of the settlement, the Court ordered that Crumbley be enjoined from future
violations of Rule 21F-17.

In February 2018, the Court in Digital Realty held that the whistleblower provisions
of the Exchange Act require that an employee report a possible securities law violation
to the Commission to qualify for protection against employment retaliation under
Section 21F. The Court thus invalidated the Commission’s rule interpreting Section
21F’s anti-retaliation protections to apply in cases where an employee had reported
only internally. The proposed rule amendments will modify Rule 21F-2 to comport
with the Court’s holding by, among other things, establishing a uniform definition of
“whistleblower” that would apply to all aspects of Exchange Act Section 21E

Retaliation protection remains a key tenet of the whistleblower program. OWB
continues to support enforcement investigations where retaliation occurred after the
whistleblower reported securities violations to the Commission and continues to
support the enforcement of the whistleblower protections of Exchange Act Rule
21F-17(a). OWB also continues to work with investigative staff to identify and
investigate practices in the use of confidentiality and other kinds of agreements, or
engagement in other practices, to interfere with individuals® abilities to report
potential wrongdoing to the Commission.
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WHISTLEBLOWER TIPS RECEIVED

The Whistleblower Rules specify that individuals who would like to be part of the
whistleblower program must submit their tips via the Commission’s online portal or
by mailing or faxing their tips on Form TCR to OWB.* Whistleblowers who use the
online portal to submit a tip receive a computer-generated confirmation of receipt with
a TCR submission number. All whistleblower tips referring to potential securities law
violations are entered into the TCR System and are evaluated by the Commission’s
Office of Market Intelligence (OMI) within Enforcement. The Commission’s TCR
System was updated in FY 2018 to include more user-friendly features, including the
ability to upload larger attachments. OWB encourages individuals and their counsel
to submit tips using the Commission’s online portal, rather than through a hard-copy
Form TCR. Due to the increasing volume of mailed and faxed submissions, and the
ready availability of electronic submissions, OWB no longer provides acknowledge-
ment letters in response to paper filings. Claimants and their counsel are encouraged to
submit their tip via only one method. For example, the same tip should not be entered
through the online portal and then mailed in hard-copy to the office. This can create
duplication of work for intake staff.

Number of Whistleblower Tips

In FY 2019, the Commission received more than 5,200 tips—the second largest number
of tips received in a fiscal year, just slightly below the number of tips received in FY
2018. Since August 2011, the Commission has received over 33,300 whistleblower tips.
The table below shows the number of whistleblower tips received by the Commission
on a yearly basis.*

Fv2019 5,212
Fvao1s 5,282
Fv2017
Fv2016
Fv2015
Fv2014

FY2013

FY2012

o 1000 2000 3000 4000 5000 6000

From FY 2012, the first year for which we have full-year data,* to FY 2019, the
number of whistleblower tips received by the Commission has grown by approximately
74 percent.

38 17 C.ER. § 240.21F-9(a).

39 The Commission also receives tips from individuals who do not wish to be part of the whistleblower
program. The data in this report is limited to whistleblower tips and does not reflect all tips or complaints
received by the Commission during the fiscal year.

40 Because the Whistleblower Rules became effective on August 12, 2011, only seven weeks of whistleblower
data is available for FY 2011.
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Whistleblower Allegation Type

Whether submitting tips on Form TCR or through the online portal, whistleblowers
should identify the nature of their complaint allegations. In FY 2019, the most common
complaint categories reported by whistleblowers were Corporate Disclosures and
Financials (21 percent), Offering Fraud (13 percent), and Manipulation (10 percent).*!

The following graph reflects the number of whistleblower tips received in FY 2019 by
allegation type.*

2000

1,614

1500

1000

500

¢}
Corporate Offering Manipulation (rypto Insider Trading and FCPA Unregistered Market Municipal Other Not Reported
Disclosures Fraud Currency Trading Pricing Offerings Event Securities and
and Financials

Public Pension

41 This breakdown reflects the categories selected by whistleblowers and, thus, the data represents the
whistleblower’s own characterization of the violation type.

42 The category of “Other” indicates that the submitter identified the whistleblower TCR as not fitting into
any allegation category that is listed on the questionnaire.
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The types of securities violations reported by whistleblowers have remained generally
consistent over the last eight years. Since the beginning of the program, Corporate
Disclosures and Financials, Offering Fraud, and Manipulation have consistently ranked
as the three highest allegation types reported by whistleblowers. Crypto Currency

was added to the TCR System as an allegation type in the fourth quarter of FY 2018.
The Commission received nearly 300 tips (6 percent), the fourth highest allegation
type, relating to cryptocurrencies in FY 2019. Appendix A to this report provides a
comparison among the number of whistleblower tips by allegation type that the
Commission received during FY 2016 through FY 2019.

Geographic Origin of Whistleblower Tips

Through OWB’s extensive outreach efforts to publicize and promote the Commission’s
whistleblower program, the Commission continues to receive whistleblower submis-
sions from individuals throughout the United States, as well as internationally.

During FY 2019, California, Pennsylvania, New York, Texas, and Florida yielded the
highest number of whistleblower tips domestically.

3
8
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I 41-60
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Since the beginning of the whistleblower program, the Commission has received
whistleblower tips from individuals in 123 countries outside the United States. In FY
2019 alone, the Commission received whistleblower submissions from individuals in
70 foreign countries. After the United States, OWB received the highest number of
whistleblower tips this past fiscal year from individuals in Canada, Germany, and the
United Kingdom. The map below reflects the countries in which whistleblower tips
originated during FY 2019.

Appendices B and C to this report provide detailed information concerning the
sources of domestic and foreign whistleblower tips that the Commission received
during FY 2019.
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PROCESSING OF WHISTLEBLOWER TIPS

OMI evaluates incoming whistleblower TCRs and assigns specific, credible, and timely
TCRs to members of the Commission staff for further analysis or investigation.

TCR Evaluation

OMI reviews every TCR submitted by a whistleblower to the Commission that
references a possible securities law violation. OMI examines each tip to identify those
with high-quality information that warrant the additional allocation of Commission
resources. Generally, when the evaluation of a tip could benefit from the specific
expertise of another Division or Office within the SEC, the tip is forwarded to staff in
that Division or Office for further analysis. When OMI determines that a tip should

be considered for investigation, OMI assigns the tip to one of the Commission’s eleven
regional offices, a specialty unit, or to an Enforcement group in the Home Office. Tips
that relate to an existing investigation are forwarded to the staff working on the matter.

The Commission may use information from whistleblower tips in several different
ways. For example, the Commission may initiate an enforcement investigation based
on the whistleblower’s tip. Even if the tip does not cause an investigation to be opened,
it may still help lead to a successful enforcement action if the whistleblower provides
additional information that significantly contributes to an ongoing or already-existing
investigation. Tips may also prompt the Commission to commence an examination

of a regulated entity, which may lead to an enforcement action.

OWB tracks whistleblower tips that are referred to Enforcement staff for investigation.
OWB currently is tracking over 1,000 matters in which a whistleblower’s tip has
caused a Matter Under Inquiry or investigation to open, or has been forwarded to
Enforcement staff for review and consideration in connection with an ongoing
investigation. Not all of these matters, however, will result in an enforcement action,

or an enforcement action where the required threshold of over $1 million in monetary
sanctions will be ordered. Whistleblower tips may also be used to open an examination
or referred to examination staff in connection with a planned or ongoing exam.

In general, whistleblower tips that are specific, credible, and timely, and that are
accompanied by corroborating documentary evidence, are more likely to be forwarded
to investigative staff for further analysis or investigation. For instance, if the tip
identifies individuals involved in the scheme, provides examples of particular fraudulent
transactions, or points to non-public materials evidencing the fraud, the tip is more
likely to be assigned to Enforcement staff for investigation. Tips that make blanket
assertions or general inferences based on market events are less likely to be forwarded
to or investigated by Enforcement staff.

Page -121-



WHISTLEBLOWER PROGRAM | 27

In certain instances, OMI or other Enforcement staff may determine it is more
appropriate that a whistleblower’s tip be investigated by another regulatory or law
enforcement agency. When this occurs, the tip is referred to the other agency in
accordance with the Exchange Act’s whistleblower confidentiality requirements.

Tips that relate to the financial affairs of an individual investor or a discrete investor
group usually are forwarded to the Commission’s Office of Investor Education and
Advocacy (OIEA) for resolution. Comments or questions about agency practice or
the federal securities laws also are forwarded to OIEA.

Assistance by OWB

OWSB supports the tip allocation and investigative processes in several ways.
When whistleblowers submit tips on a Form TCR in hard-copy by mail or fax,
the information is entered into the TCR System so it can be evaluated by OMI.
Tips submitted by whistleblowers through the Commission’s online portal are
automatically forwarded to OMI for evaluation.

After submitting an initial tip, a whistleblower is free to, and often does, submit
additional information or materials to buttress his or her earlier allegations.
Additional information may be submitted through the online portal, with reference
to the original TCR submission number (if known), or may be submitted directly
to investigative staff if the whistleblower is working with staff on the matter. To
the extent additional information is sent to OWB in hard-copy by mail or fax, the
additional information is uploaded to the TCR System. Due to the increasing
volume of additional information submitted in paper form to OWB, and the ready
availability of electronic submissions, OWB no longer provides acknowledgement
letters in response to mailed or faxed submissions.

Page -122-

“ Whistieblower
tips that are specific,
credible, and
timely, and that

are accompanied

by corrohorating
documentary
evidence, are more
likely to be forwarded
to investigative staff
for further analysis or

. . . J)
Investigation.



28

U.S. SECURITIES AND EXCHANGE COMMISSION

SECURITIES AND EXCHANGE COMMISSION
INVESTOR PROTECTION FUND

Section 922 of Dodd-Frank established the Investor Protection Fund to provide funding
for the Commission’s whistleblower award program, including the payment of awards
in related actions.*’ As required by statute, all payments are made out of this Fund,
which is financed entirely through monetary sanctions paid to the SEC by securities

law violators. No money has been taken or withheld from harmed investors to pay
whistleblower awards. The Fund also is used to finance the operations of the suggestion
program of the SEC’s Office of Inspector General.** The suggestion program is intended
for the receipt of suggestions from SEC employees for improvements in work efficiency,
effectiveness, productivity, and the use of resources at the Commission, as well as
allegations by SEC employees of waste, abuse, misconduct, or mismanagement within
the Commission, and is operated outside of OWB.*

Section 21F(g)(5) of the Exchange Act requires certain Fund information to be reported
to Congress on an annual basis. Below is a chart containing Fund-related information
for FY 20109.

FY 2019
Balance of Fund at beginning of fiscal year $ 299,333,981.82
Reversal of prior year sequestered amount*® $ 12,234,592.57
Amounts deposited into or credited to Fund during fiscal year $ 156,519,496.36
Amounts of interest receipts from investments during fiscal year $ 6,583,501.46
Current year sequestered amount*® $ (10,112,385.86)
Amounts paid from Fund during fiscal year to whistleblowers $ (141,976,223.37)
Reversal of obligations accrued in prior years $ 81,426,463.14
Amount disbursed to Office of the Inspector General during fiscal year $ (33,497.17)
Balance of Fund at end of fiscal year $ 403,975,928.95

43 Section 21F(g)(2)(A) of the Exchange Act, 15 U.S.C. § 78u-6(g)(2)(A).

44 Section 21F(g)(2)(B) of the Exchange Act, 15 U.S.C. § 78u-6(g)(2)(B), provides that the Fund shall be
available to the Commission for “funding the activities of the Inspector General of the Commission under
section 4(i).” The Commission’s Office of General Counsel has interpreted this section to refer to Exchange
Act Section 4D, which established the Inspector General’s suggestion program. That section provides that
the “activities of the Inspector General under this subsection shall be funded by the Securities and Exchange
Commission Investor Protection Fund established under Section 21E.” Id. § 78d-4(e).

45 Section 4D(a) of the Exchange Act, id. § 78d-4(a).

46 Amounts relate to available resources temporarily reduced during the fiscal year as a result of the Budget
Control Act of 2011 through the process known as “sequestration.” These amounts become available at the
beginning of the following fiscal year.
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Whenever the balance of the Fund falls below $300 million, a statutory replenishment
mechanism is triggered. On March 31, 2019, the fund fell below $300 million.

On April 30, 2019, the Fund was replenished in the amount of $156.5 million from
monetary sanctions collected by the Commission between March 31,2019 and

April 11, 2019, which were not to be added to a disgorgement fund or otherwise
distributed to victims of a violation of the securities laws. For a complete description
of the mechanisms that Congress established to replenish the Fund, see Section
21F(g)(3) of the Exchange Act, 15 U.S.C. 78-6(g)(3).

Section 21F(g)(5) of the Exchange Act also requires the Commission to provide a
complete set of audited financial statements for the Fund, including a balance sheet,
income sheet, income statement, and cash-flow analysis. That information will be
included in the Commission’s Agency Financial Report, which will be separately
submitted to Congress.
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APPENDIX A
WHISTLEBLOWER TIPS BY ALLEGATION TYPE
COMPARISON OF FISCAL YEARS 2016-2019
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*The category of “Other” indicates that the submitter identified the whistleblower TCR as not fitting into any allegation category that is listed on
the questionnaire. The “Crypto Currency” allegation category was introduced during the fourth quarter of FY 2018.
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APPENDIX B
WHISTLEBLOWER TIPS RECEIVED BY GEOGRAPHIC LOCATION
UNITED STATES AND ITS TERRITORIES, FISCAL YEAR 2019*

AL 21

AZ e

CA 546
Cco 78

CT 39

DC mn

FL 241
GA 76

HI 39

IA 16

IL 107
IN 19
KS 20

LA 19
MA 66
MD 46

Ml 54
MN 29
MO 28

NC 65

NJ 159

NV 47
NY 290
OH n3

OR 28
PA 332

sC 21

TN 18

X 245
uTt 33

VA 60

WA 92
Wi 21
WV 33

o 100 200 300 400 500 600

*Approximately 3,262 WB TCRs were submitted in the United States or a U.S. territory during FY 2019, which constitutes approximately

63 percent of the WB TCRs submitted during this period. In addition, approximately 1,471 WB TCRs, constituting approximately 28 percent
of the WB TCRs submitted in FY 2019, were submitted with an unknown foreign or domestic geographical categorization or were submitted
anonymously through counsel.
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WHISTLEBLOWER TIPS RECEIVED BY GEOGRAPHIC LOCATION

AFGHANISTAN
ARGENTINA
AUSTRALIA
AUSTRIA
AZERBAIJAN
BAHAMAS
BANGLADESH
BELGIUM
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BRUNEI
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CANADA
CAYMAN ISLANDS
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CHINA, PEOPLE'S REPUBLIC OF
COLOMBIA
COSTA RICA
CROATIA
CURACAO
CZECH REPUBLIC
DENMARK
EGYPT
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FINLAND
FRANCE
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GERMANY
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HONG KONG
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NEW ZEALAND
NIGERIA
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PAKISTAN
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PHILIPPINES
POLAND
PORTUGAL
ROMANIA
RUSSIA

SAUDI ARABIA
SINGAPORE
SOUTH AFRICA
SPAIN
SURINAME
SWEDEN
SWITZERLAND
TAIWAN
THAILAND
TUNISIA
TURKEY
UNITED KINGDOM
UKRAINE
UNITED ARAB EMIRATES
VIETNAM

IS

INTERNATIONAL, FISCAL YEAR 2019*

20

22

27

28

32

44

44

33

1

60

*The number of WB TCRs submitted from abroad during FY 2019 were approximately 479, constituting approximately 9 percent of the WB TCRs submitted

during this period.
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I INTRODUCTION

Section 748 of the Dodd-Frank Wall Street Reform and Consumer Protection Act*
amended the Commodity Exchange Act (“CEA”) by adding Section 23, entitled “Commodity
Whistleblower Incentives and Protection.”? CEA Section 23 established a whistleblower
program under which the Commodity Futures Trading Commission (the “Commission” or
“CFTC”) will pay awards, based on collected monetary sanctions and under regulations
prescribed by the Commission, to eligible whistleblowers who voluntarily provide the
Commission with original information about violations of the CEA that lead either to a “covered
judicial or administrative action” or a “related action.” CEA Section 23 also established the
Commodity Futures Trading Commission Customer Protection Fund (“Fund”), which is used to
pay whistleblower awards and to fund “customer education initiatives designed to help
customers protect themselves against fraud or other violations of [the CEA], or the rules and
regulations thereunder.™

CEA Section 23(g)(5) requires the Commission to transmit an annual report to the
Committee on Agriculture, Nutrition and Forestry of the Senate, and the Committee on

Agriculture of the House of Representatives, on the following:

e Commission’s whistleblower program, including a description of the number of awards
granted and the types of cases in which awards were granted during the preceding fiscal

year,
! Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-203, § 748, 124 Stat. 1739
(2010).

2 7U.S.C. § 26 (2012).

3 A “covered judicial or administrative action” is “any judicial or administrative action brought by the

Commission under [the CEA] that results in monetary sanctions exceeding $1,000,000.” 7 U.S.C. § 26(a)(1). The
term “related action,” when used with respect to any judicial or administrative action brought by the Commission
under the CEA, means “any judicial or administrative action brought by an entity described in [7 U.S.C.

8 26(h)(2)(C)(i)()-(V)] that is based upon the original information provided by a whistleblower pursuant to [7
U.S.C. § 26(a)] that led to the successful enforcement of the Commission action.” 1d. § 26(a)(5).

4 7 U.S.C. § 26(g)(2).
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e customer education initiatives that were funded by the Fund during the preceding fiscal
year;

e balance of the Fund at the beginning of the preceding fiscal year;
e amounts deposited into or credited to the Fund during the preceding fiscal year;

e amount of earnings on investments of amounts in the Fund during the preceding fiscal
year;

e amount paid from the Fund during the preceding fiscal year to whistleblowers;

e amount paid from the Fund during the preceding fiscal year for customer education
initiatives;

e Dbalance of the Fund at the end of the preceding fiscal year; and

e complete set of audited financial statements, including a balance sheet, income
statement, and cash flow analysis.

This report covers the period from October 1, 2018 through September 30, 2019 (“Period”).
. WHISTLEBLOWER PROGRAM AND WHISTLEBLOWER AWARDS

The Commission announced five whistleblower awards during the Period, amounting to
more than $15 million, to individuals who voluntarily provided original information or analyses
that led to successful enforcement actions. This total includes two awards based in part on
related actions. During the Period, the Commission issued 106 Final Orders addressing 134
whistleblower award applications submitted on Form WB-APP. These Final Orders granted
awards on five whistleblower applications and denied awards on the remaining 129 applications.
The latter were denied because the applicants did not meet the requirements of 7 U.S.C. § 26 and

17 C.F.R. §165.°

> Federal Accounting Standards do not identify an “income statement” as a financial statement applicable to

the Federal Government. Instead, the Federal Accounting Standards Advisory Board Statement of Federal Financial
Accounting Concepts 2 (http:/files.fasab.gov/ pdffiles/handbook_sffac_2.pdf) identifies the “statement of net cost”
as the equivalent financial statement. A “statement of net cost” is included in the attached audited financial
statements.

6 Of the applications that were denied, 108 did not relate to a Notice of Covered Action (“NCA”), a final
judgment in a “related action” (as defined in 17 C.F.R. § 165.2(m) (2019)), or a previously filed Form TCR, and so
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Since the inception of the Whistleblower Program, the CFTC has issued 14 awards
amounting to approximately $100 million. The Commission actions associated with those
awards have resulted in sanctions orders totaling more than $800 million. Below is an overview
of the whistleblower awards made by the Commission during the Period.

Award of More Than $2 Million to Whistleblower for Independent Analysis

On March 4, 2019, the Commission announced an award of more than $2 million to a
whistleblower who provided critical information through independent analysis of market data.
The Commission granted the whistleblower’s award application based on both a CFTC covered
action and a related action brought by another federal regulator.’

Award of Approximately $1.5 Million to Whistleblower Based on Covered and Related
Actions

On May 6, 2019, the Commission announced an award of approximately $1.5 million to
a whistleblower who provided information that caused the Commission to open its investigation,
and who provided substantial assistance to the Commission’s investigation as it proceeded. In
this matter, too, the Commission granted the whistleblower’s award application based on both a
CFTC covered action and a related action brought by another federal regulator. The
whistleblower also sought to report his or her concerns internally prior to reporting to the CFTC,
which weighed in favor of a higher award percentage.®

Award of Approximately $2.5 Million to Whistleblower, Factoring in Delayed Report

On June 24, 2019, the Commission announced an award of roughly $2.5 million to a

were addressed through a streamlined process under 17 C.F.R. § 165.7(e).

7 See CFTC Whistleblower Award Determination 19-WB-01 (Mar. 4, 2019); CFTC Press Rel. No. 7882-19,
“CFTC Announces Whistleblower Award Totaling More Than $2 Million.” https://www.cftc.gov/PressRoom/
PressReleases/7882-19.

8 See CFTC Whistleblower Award Determination 19-WB-02 (May 6, 2019); CFTC Press Rel. No. 7924-19,
“CFTC Announces Approximately $1.5 Million Whistleblower Award.” https://www.cftc.gov/PressRoom/
PressReleases/7924-19.
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whistleblower. The award amount reflected the significance of the whistleblower’s information
in causing the case to be opened and in leading to its successful resolution through the
whistleblower’s providing documents, statements, and analyses. But in determining the
appropriate award, the Commission took into account the whistleblower’s delay in reporting to
the CFTC.?

Award of Roughly $2 Million to Joint Whistleblowers

On July 1, 2019, the Commission announced an award amounting to approximately
$2 million to two whistleblowers who jointly provided the agency with significant information
that prompted the CFTC to open an investigation. The joint whistleblowers further assisted the
Commission by sitting for multiple interviews and producing numerous documents—which
assistance was highly informative and formed the basis of the CFTC’s investigation.™

Award of Approximately $7 Million to Individual Whistleblower

On September 27, 2019, the Commission announced an award amounting to around
$7 million to a whistleblower who caused the agency to open an investigation. While not all of
the information provided by the whistleblower proved to be accurate, the relevant information
still led the CFTC to investigate a violation of the CEA.*

A. Whistleblower Tips and Complaints

The Commission’s Whistleblower Office (“WBO™) received 455 whistleblower tips and

complaints on Form TCR during the Period, by mail, facsimile, or through the Commission’s

’ See CFTC Whistleblower Award Determination 19-WB-03 (June 24, 2019); CFTC Press Rel. No. 7943-19,
“CFTC Announces Approximately $2.5 Million Whistleblower Award.” https://www.cftc.gov/PressRoom/
PressReleases/7943-19.

10 See CFTC Whistleblower Award Determination 19-WB-04 (July 1, 2019); CFTC Press Rel. No. 7953-19,
“CFTC Announces $2 Million Award to Joint Whistleblowers.” https://www.cftc.gov/PressRoom/PressReleases/
7953-19.

1 See CFTC Whistleblower Award Determination 19-WB-05 (Sept. 27, 2019); CFTC Press Rel. No. 8022-
19, “CFTC Announces Approximately $7 Million Whistleblower Award.” https://www.cftc.gov/PressRoom/
PressReleases/8022-19.
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web portal.*> On top of this total, whistleblowers submitted an additional 88 supplements to
their Form TCRs during the Period. Figure 1 shows the number of Form TCRs received each
fiscal year (“FY”) since FY 2012. Although the total number of Form TCRs received over the
course of the Period is down from FY 2018, it is just about even with the total received in FY
2017. The spike in FY 2018 may be attributable to increased popular interest in virtual
currencies and certain CFTC publicity around them, which encouraged members of the public to
report virtual currency fraud through the Whistleblower Program.*®

Figure 1: Form TCRs received by WBO, by fiscal year
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12

File a Tip or Complaint: https://www.whistleblower.gov/overview/submitatip.

B See, e.0., Customer Advisory: Beware Virtual Currency Pump-and-Dump Schemes, available at

https://www.cftc.gov/idc/groups/public/@customerprotection/documents/file/customeradvisory _pump
dump0218.pdf; CFTC Press Rel. No. 7697-18, “CFTC Issues First Pump-and-Dump Virtual Currency Customer
Protection Advisory.” https://www.cftc.gov/PressRoom/PressReleases/pr7697-18.
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The WBO also received an additional 137 separate non-whistleblower tips and

complaints during the Period,** most often by email to whistleblower@cftc.gov. When

appropriate, the WBO communicates with non-whistleblower correspondents and invites them to
become whistleblowers by submitting a Form TCR. The WBO forwards all tips and complaints
to the Commission’s Division of Enforcement for evaluation and disposition.

During the Period, the WBO received tips and complaints regarding activities such as
Bank Secrecy Act violations; failures to register; false reporting; foreign bribery; fraud involving
virtual currencies, precious metals, foreign currency exchange, or binary options; inadequate risk
controls; insider trading or front-running; money laundering; retaliation against employees; as
well as spoofing and other forms of disruptive trading or market manipulation.

B. Whistleblower Award Applications

The WBO posts on its website NCAs for all final judgments and orders entered after July
21, 2010 that impose more than $1 million in monetary sanctions.”> The WBO posted 31 NCAs
during the Period, equal to the 31 NCAs posted in FY 2018. During the Period, the WBO
received 117 whistleblower award claims on Form WB-APP. This is also about even with the
corresponding figure for FY 2018. Figure 2 below shows the number of Form WB-APPs

received each year since FY 2012.

" This total consists of 102 emails and other non-whistleblower tips and complaints as well as 35 TCRs
referred to the Commission by the U.S. Securities and Exchange Commission.

1 17 C.F.R. § 165.7(a).
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Figure 2: Form WB-APPs received by WBO, by fiscal year
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C. Whistleblower Education and Outreach Efforts

During the Period, the WBO also continued its efforts to educate stakeholders about the
Whistleblower Program through speeches, web postings, panel and seminar appearances, by
answering questions about the program posed directly to the WBO, and by attending conferences
and other industry gatherings. The WBO’s goal is to inform various constituencies about the
existence, benefits, and parameters of the program. Those constituencies include Commission
staff, whistleblowers and their attorneys, industry and professional groups, other government
agencies, self-regulatory organizations, academia, and potential whistleblowers—who may be
traders as well as hedgers, farmers, ranchers, producers, commercial end users, or other market
participants. To that end, during the Period, the WBO exhibited at eight industry conferences
and trade shows relating to the markets that the CFTC oversees. These events included
conferences focused on the global markets for futures, options, cleared swaps, and other
derivatives; gatherings of professionals trained to spot fraud; as well as gatherings of participants

in the high-frequency trading, blockchain, and virtual currency spaces. In addition, during the
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Period, members of the WBO presented at seven public events attended by members of the
global futures, options, and cleared swaps industry; corporate counsel; the whistleblower bar;
and potential whistleblowers—with the aims of raising the profile of the program and enhancing
those stakeholders’ understanding of the program.

The WBO launched https://www.whistleblower.gov, in January 2016. The website

educates the public about the Whistleblower Program, serving as a one-stop-shop for information
about the Whistleblower Program to answer frequently asked questions and offer helpful
guidance on navigating the program.*® It also affords a convenient way for the public to submit
both whistleblower tips about potential violations of the CEA and award applications—on Form
TCR and Form WB-APP, respectively. Additionally, the website outlines whistleblower rights
and protections and guides users through the process of filing a whistleblower tip and applying
for an award. The website also provides users with easy access to the rules and regulations
governing the CFTC’s Whistleblower Program,* final award determinations, NCAs, and press
releases, while encouraging users to sign up for automatically emailed CFTC Whistleblower
Program updates. As of September 30, 2019, almost 61,000 individuals had registered to receive
emails alerting them to updates on the Whistleblower Program website, such as the posting of
new NCAs. During the Period, the website received nearly 250,000 page views.

During the Period, the WBO for the first time used its website to publish alerts on
trending topics, starting with four: Bank Secrecy Act/anti-money laundering, foreign corrupt

practices, insider trading, and virtual currencies.® The purpose of the alerts is to inform

16 See, e.qg., Things To Know: https://www.whistleblower.gov/news/thingstoknow.

o The Whistleblower Program rules are codified at 17 C.F.R. pt. 165 (as amended by 82 Fed. Reg. 24,487,
24,496-521 (May 30, 2017)).
18

These alerts are available on the Whistleblower Program website’s main landing page,
https://www.whistleblower.gov, as well as on a dedicated alerts page, https://www.whistleblower.gov/
whistleblower-alerts.
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members of the public about how they make themselves eligible for both financial awards and
certain protections while helping stop violations of the CEA. WBO staff also distributed
relevant alerts at several of the events attended during the Period. These alerts have helped raise
awareness of areas of particular interest to the Division of Enforcement.

D. Whistleblower Office Coordination on Confidentiality in Enforcement

The WBO also plays an important role in protecting whistleblower confidentiality while
allowing the Commission to litigate judicial and administrative actions, and to coordinate its
enforcement efforts with other government agencies and regulators. During the Period, the
WBO considered 297 requests to produce documents from the investigation and litigation files of
the Commission’s Division of Enforcement. Among those, 155 requests involved
whistleblowers, and the WBO found 34 requests to implicate whistleblower-identifying
information. The WBO assisted the Commission’s Division of Enforcement in preparing the
documents by removing whistleblower-identifying information or otherwise taking steps to
preserve whistleblower confidentiality. During the Period, the WBO also considered 106
requests from other government agencies and regulators to access documents from the Division
of Enforcement’s files. Among those, 41 requests involved whistleblowers, and the WBO found
18 requests to implicate whistleblower-identifying information. Again, the WBO assisted the
Commission’s Division of Enforcement in making the documents available outside the
Commission consistent with the confidentiality obligations imposed by the CEA and the
Whistleblower Program rules.

I11.  CUSTOMER EDUCATION INITIATIVES

The Office of Customer Education and Outreach (“OCEQO”) administers the CFTC’s

customer and public education initiatives. Among its duties, OCEO supports the Commission by
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creating and distributing financial education messages and materials designed to help customers
spot, avoid, and report fraud and other violations of the CEA.

OCEO focused much of its attention on virtual currency education in 2019. Virtual
currencies continue to attract significant public interest, and remain an area where greater
customer education and information is needed.

A. Virtual Currency Education

To communicate more effectively with younger traders or potential customers in virtual
currency cash markets, the CFTC undertook a multimedia approach that included Customer
Advisories, digital engagement, press engagement, brochures, in-person engagements, and
strategic partnerships.

In October, OCEO teamed up with LabCFTC, the agency’s engagement hub for the
fintech innovation community, to present a two-day conference titled, Fintech Forward:
Innovation, Regulation and Education. The conference convened innovators, regulators, market
participants, and interested members of the public to examine the wide range of fintech issues
impacting markets, including the types of fraud involving digital assets, security and customer
protection, machine learning, cloud technologies, and regtech. More than 250 people attended
the event in person and more than 1,200 people in 56 countries joined through a livestream
webcast. Fintech Forward was also attributed with attracting nearly 700 new followers to the
CFTC’s Twitter feed, with nearly 1,500 Twitter engagements recorded.

The debut conference captured the attention of the mainstream media as well. More than
a dozen media outlets covered the two days of panels and speakers. The conference also
featured a “meet the regulators” forum that allowed innovators to make contacts with state,

federal and international regulators.
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OCEO continued to educate about virtual currencies though Customer Advisories and in-
person engagements. Customer Advisories are designed to provide actionable information about
current frauds and schemes in a two-page document that can be easily downloaded and shared.
Supported by press releases, the advisories have gained significant traction. Virtual currency
brochures are offered free® to stakeholders who share the materials with the public. Brochures
and Customer Advisories are also distributed at public events.

B. Customer Outreach

Throughout the year, OCEO has participated in a number of public education events.
These events ranged from exhibiting at an online financial writers conference to sharing
information and resources with other educators such as military personal financial management
counselors and public librarians. Outreach to educators, communications professionals, and
other key stakeholders is a critical step in reaching customers and potential customers in our
markets. These professionals order and share our materials and amplify our message to
thousands more readers, listeners, or clients.

In September, OCEO teamed with LabCFTC to meet with financial bloggers, podcasters,
influencers, and writers at FinCon19, the nation’s largest personal finance and investment writers
conference. The event drew an estimated audience of 2,500 digital content creators. OCEO
distributed hundreds of brochures, advisories, and reports, and provided guidance in response to
attendees’ questions. OCEO also presented to more than 300 military personal financial
management counselors during the Financial Readiness Training Symposium, hosted by the
Department of Defense’s Office of Financial Readiness, in May. OCEO provided the counselors

with an introduction to the CFTC and its role in protecting customers from fraud and

19 CFTC brochures are available for download or free order at https://orders.gpo.gov/cftcpubs.aspx.
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manipulation in virtual currency markets, as well as provided information and resources they
could pass on to military members and their families about fraud prevention and protection when
considering trading or purchasing digital assets.

Another important stakeholder group is public librarians. Many public libraries distribute
free government materials and provide financial education and fraud awareness programming in
their communities. Working in cooperation with the Consumer Financial Protection Bureau, the
CFTC has participated in three fraud awareness training programs for librarians in FY 2019 in
New Jersey and Minnesota. These train-the-trainer programs are designed to educate librarians
about how to present fraud education programs in their communities and introduce them to
recent fraud trends and resources they could provide to patrons. In addition, OCEO speakers
participated in two panel discussions during the American Library Association convention in
Washington, D.C. in June. The convention panels reached nearly 100 librarians from

communities across the United States.
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IV. CUSTOMER PROTECTION FUND

As of September 30, 2019, the Fund had an ending balance of $125,439,162:

Description FY 2019
Balance of the Fund at the beginning of the Period: $158,337,598
Amounts deposited into, or credited to, the Fund during the Period: $0

Amount of earnings on investments of amounts in the Fund during the $3,206,457
Period:

Amount paid from the Fund to whistleblowers during the Period for claims | ($4,601,490)%°

not reported in prior years:

Amount paid from the Fund for customer education initiatives during the
Period:

($1,112,843)

Amount of unpaid customer education initiatives expenses incurred during
the Period:

($1,032,369)

Amount paid from the Fund for administrative expenses during the Period:

($2,136,209)%

Amount of unpaid administrative expenses incurred during the Period:

($1,072,537)%

Amount of unpaid claims to Fund resources accrued during the Period for
whistleblower claims not reported in prior years:

($26,149,445)%

Balance of the Fund as of September 30, 2019:

$125,439,162

Attached as an Appendix to this report are the audited financial statements for the Fund,

including a balance sheet, a statement of net cost, a statement of changes in net position, a

statement of budgetary resources, and a supplementary cash flow analysis schedule.

20 $8,384,664 was disbursed from the Fund for whistleblower awards during the Period. The cash disbursed
included $3,783,174 in awards that were previously reported as pending claims as of September 30, 2018, and an

additional $4,601,490 in new amounts awarded and disbursed during FY 2019.

2 The administrative expenses of the WBO and OCEO are charged to the Fund pursuant to GAO Decision
B-321788, 2011 WL 3510145 (Comp. Gen. Aug. 8, 2011).

2 Unpaid administrative expenses include amortization of software which is not a future disbursement.

2 The amount of unpaid claims to Fund resources of $26,149,445 consists of final whistleblower awards due

and payable plus the amount of new awards preliminarily determined by the Commission as of September 30, 2019,

but not issued as final awards during the Period.
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Office Of The Inspector General

TO: Heath P. Tarbert, Chairman
Brian D. Quintenz, Commissioner
Rostin Behnam, Commissioner
Dawn Stump, Commissioner
Dan Berkovitz, Commissioner

FROM: Miguel A. Castillo, CPA, CRMA
Assistant Inspector General for Auditing

DATE: October 23, 2019

SUBJECT: Audit of the CFTC Customer Protection Fund Financial Statements
(Fiscal Year 2019)

Annually the Office of the Inspector General (OIG) engages an independent public
accountant (IPA) to perform an audit of the CFTC Customer Protection Fund (Fund)
financial statements. The balance of the Fund* as of September 30, 2019, was
$125,439,162. We contracted Allmond & Company, LLC (Allmond & Co.) to audit the
financial statements of the Fund as of September 30, 2019, and for the year then
ended, to provide negative assurance on internal control and compliance with laws and
regulations for financial reporting. We required that the audit be done in accordance
with U.S. Generally Accepted Government Auditing Standards (GAGAS).

In its audit of the Fund, Allmond & Co. found:

e The financial statements were fairly presented, in all material respects, in
conformity with U.S. Generally Accepted Accounting Principles.

In connection with the contract, we reviewed Allmond & Company’s report and related
documentation and inquired of its representatives. Our review, as differentiated from
an audit of the financial statements in accordance with U.S. generally accepted
government auditing standards, was not intended to enable us to express, and we do
not express, opinions on CFTC’s financial statements or internal control over financial
reporting, or on compliance with laws and other matters. Allmond & Co. is responsible
for the attached auditor’s report dated October 18, 2019 and the conclusions
expressed therein. However, our review disclosed no instances where Allmond & Co.
did not comply, in all material respects, with GAGAS.

! Total net position.
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Attached is a copy of Allmond & Co.’s unmodified (clean) opinion. Please call me if any
guestions at (202)418-5084.

Cc:

Jamie Klima, Chief of Staff

Kevin S. Webb, Chief of Staff

John Dunfee, Chief of Staff

Daniel Bucsa, Chief of Staff

Erik Remmler, Chief of Staff

Christopher Ehrman, Director. Whistleblower Office
Anthony C. Thompson, Executive Director

Keith A. Ingram, Accounting Officer

Melissa Jurgens, Chief, Executive Secretariat Branch
A. Roy Lavik, Inspector General

Judith A. Ringle, Deputy Inspector General and Chief Counsel
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Independent Auditors’ Report

Chairman and Inspector General of
U.S. Commodity Futures Trading Commission:

Report on the Financial Statements

We have audited the accompanying financial statements of the U.S. Commodity Futures Trading
Commission (CFTC) Customer Protection Fund (CPF), which comprise the balance sheets as of
September 30, 2019 and 2018; the related statements of net cost, changes in net position, and budgetary
resources for the fiscal years then ended; and the related notes to the financial statements (hereinafter
referred to as the financial statements).

Management’s Responsibility for the Financial Statements

Management is responsible for the preparation and fair presentation of these financial statements in
accordance with accounting principles generally accepted in the United States of America; this
responsibility includes the design, implementation, and maintenance of internal control relevant to the
preparation and fair presentation of financial statements that are free from material misstatement, whether
due to fraud or error.

Auditor’s Responsibility

Our responsibility is to express an opinion on the fiscal year 2019 and 2018 financial statements of CPF
based on our audits. We conducted our audits in accordance with auditing standards generally accepted in
the United States of America; the standards applicable to financial audits contained in Government
Auditing Standards issued by the Comptroller General of the United States; and the Office of
Management and Budget (OMB) Bulletin No. 19-03, Audit Requirements for Federal Financial
Statements. Those standards and OMB Bulletin No. 19-03 require that we plan and perform the audit to
obtain reasonable assurance about whether the financial statements are free of material misstatement.

An audit involves performing procedures to obtain audit evidence about the amounts and disclosures in
the financial statements. The procedures selected depend on the auditors' judgment, including the
assessment of the risks of material misstatement of the financial statements, whether due to fraud or error.
In making those risk assessments, the auditor considers internal control relevant to the entity’s preparation
and fair presentation of the financial statements in order to design audit procedures that are appropriate in
the circumstances, but not for the purpose of expressing an opinion on the effectiveness of entity' s
internal control. Accordingly, we express no such opinion.
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An audit also includes evaluating the appropriateness of the accounting policies used and the
reasonableness of significant accounting estimates made by management, as well as the overall
presentation of the financial statements.

We believe that the audit evidence we have obtained is sufficient and appropriate to provide a basis for
our audit opinion.

Opinion

In our opinion, the financial statements referred to above present fairly, in all material respects, the
financial position of U.S. Commodity Futures Trading Commission Customer Protection Fund as of
September 30, 2019 and 2018, and its net cost of operations, changes in net position, and budgetary

resources for the fiscal years then ended in accordance with accounting principles generally accepted in
the United States of America.

Other Matter
Required Supplementary Information

The information in CPF’s Annual Report to Congress and the Cash Flow Analysis are not a required part
of the basic financial statements, but are supplementary information required by the Dodd-Frank Wall
Street Reform and Consumer Protection Act. We have applied certain limited procedures, which
consisted principally of inquiries of management regarding the methods of preparing the information and
comparing the information for consistency with management’s responses to our inquiries, the basic
financial statements, and other knowledge we obtained during our audit of CPF’s financial statements.
However, we did not audit this information and, accordingly, we express no opinion on it.

Other Reporting Required by Government Auditing Standards
Internal Control over Financial Reporting

In planning and performing our audit of CPF’s financial statements as of and for the year ended
September 30, 2019, in accordance with generally accepted government auditing standards, we
considered CPF’s internal control over financial reporting as a basis for designing audit procedures that
are appropriate in the circumstances for the purpose of expressing our opinion on the financial statements,
but not for the purpose of expressing an opinion on the effectiveness of CPF’s internal control over
financial reporting. Accordingly, we do not express an opinion on CPF’s internal controls over financial
reporting. We limited internal control testing to those necessary to achieve the objectives described in
OMB Bulletin No. 19-03. We did not test all internal control relevant to operating objectives as broadly
defined by the Federal Managers’ Financial Integrity Act of 1982.

A deficiency in internal control exists when the design or operation of a control does not allow
management or employees, in the normal course of performing their assigned functions, to prevent, or
detect and correct misstatement on a timely basis. A material weakness is a deficiency, or combination of
deficiencies, such that there is a reasonable possibility that a material misstatement of the entity’s
financial statements will not be prevented, or detected and corrected, on a timely basis. A significant
deficiency is a deficiency or a combination of deficiencies, in internal control that is less severe than a
material weakness yet important enough to merit the attention by those charged with governance.

Our consideration of internal control over financial reporting was for the limited purpose as described in
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the first paragraph of this section, and was not designed to identify all deficiencies in internal control over
financial reporting that might be material weaknesses or significant deficiencies and therefore material
weaknesses or significant deficiencies may exist that were not identified. Given these limitations, during
our fiscal year 2019 audit we did not identify any deficiencies in internal control over financial reporting
that we considered to be a material weakness, as defined above. However, material weaknesses may exist
that have not been identified.

Compliance and Other Matters

As part of obtaining reasonable assurance about whether CPF’s fiscal year 2019 financial statements are
free of material misstatements, we performed tests of CPF’s compliance with certain provisions of
applicable laws, regulations, contracts, and grant agreements, which honcompliance could have a direct
and material effect on the determination of material amounts and disclosures in CPF’s financial
statements, and certain provisions of other laws specified in OMB Bulletin No. 19-03. However,
providing an opinion on compliance with those provisions was not an objective of our audit, and
accordingly, we do not express such an opinion.

The results of our tests of compliance as described in the preceding paragraph, disclosed no instances of
noncompliance or other matters that are required to be reported herein under Government Auditing
Standards or OMB Bulletin No. 19-03.

Purpose of the Other Reporting Required by Government Auditing Standards

The purpose of the communication described in the Other Reporting Required by Government Auditing
Standards section is solely to describe the scope of our testing of internal control and compliance with
selected provision of applicable laws, regulations, contracts, and grant agreements, and the results of that
testing, and not to provide an opinion on the effectiveness of CPF's internal control or on compliance.
This communication is an integral part of an audit performed in accordance with U.S. generally accepted
government auditing standards in considering in internal controls and compliance with laws, regulations,
contracts, and grant agreements which could have a material effect on CPF’s financial statements.
Accordingly, this communication is not suitable for any other purpose.

Lanham, MD
October 18, 2019
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Commodity Futures Trading Commission
Customer Protection Fund
Balance Sheets
As of September 30, 2019 and 2018

2019 2018

Assets
Intragov ernmental:

Fund Balance With Treasury (Note 2) $ 13,148,336 $ 7,293,399

Inv estments (Note 3) 141,300,000 157,518,375

Prepay ments 221,818

Total Intragovernmental 154,670,154 164,811,774
General Property , Plant and Equipment, Net (Note 4) 50,126 93,090
Total Assets $ 154,720,280 $ 164,904,864
Liabilities
Intragov ernmental:

Employ er Contributions and Pay roll Tax es Pay able 28,667 21,750

Total Intragovernmental 28,667 21,750
Accounts Pay able 8,670,172 1,361,602
Accrued Pay roll 112,825 89,881
Accrued Annual Leav e 189,308 180,158
Liability for Whistleblower Awards (Note 5) 20,280,146 4,913,875
Total Liabilities 29,281,118 6,567,266

Contingent Liabilities (Note 6)
Net Position

Cumulativ e Results of Operations - Funds from Dedicated Collections 125,439,162 158,337,598
Total Net Position 125,439,162 158,337,598
Total Liabilities and Net Position $ 154,720,280 $ 164,904,864

The accompanying notes are an integral part of these financial statements.
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Commodity Futures Trading Commission
Customer Protection Fund
Statements of Net Cost
For the Years Ended September 30, 2019 and 2018

2019 2018
Net Costs of Operations
Gross Costs $ 36,104,893 $ 41,446,286
Total Net Cost of Operations $ 36,104,893 $ 41,446,286

The accompanying notes are an integral part of these financial statements.
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Commodity Futures Trading Commission
Customer Protection Fund
Statements of Changes in Net Position
For the Years Ended September 30, 2019 and 2018

2019 2018
CumulativeResults of Operations
Beginning Balances, October 1 $ 158,337,598 $ 196,336,209
Budgetary Financing Sources:

Nonex change Interest Rev enue 3,206,457 3,447,675
Total Financing Sources 3,206,457 3,447,675
Net Cost of Operations (36,104,893) (41,446,286)
Net Change (32,898,436) (37,998,611)
Total Cumulative Results of Operations, September 30 $ 125,439,162 $ 158,337,598

The accompanying notes are an integral part of these financial statements.
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Commodity Futures Trading Commission
Customer Protection Fund
Statements of Budgetary Resources
For the Years Ended September 30, 2019 and 2018

2019 2018
BUDGETARY RESOURCES
Unobligated Balance from Prior Year Budget Authority , Net (Note 7) $ 159,272,922 $ 236,280,890
Spending Authority from Offsetting Collections 3,024,893 3,209,206
Total Budgetary Resources $ 162,297,815 $ 239,490,096
STATUS OF BUDGETARY RESOURCES
New Obligations and Upward Adjustments $ 20,862,226 $ 80,540,550
Unobligated Balance, End of Year
Apportioned, Unex pired Accounts 141,435,589 158,636,895
Unapportioned, Unex pired Accounts - 312,651
Unobligated Balance, End of Year (Total) 141,435,589 158,949,546
Total Budgetary Resources $ 162,297,815 $ 239,490,096
OUTLAYS, NET
Agency Outlay s, Net $ 10,345,063 $ 76,767,593

The accompanying notes are an integral part of these financial statements.
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Notes to the Financial Statements
For the Years Ended September 30, 2019 and 2018

Note 1. Summary of Significant Accounting Policies

A. Reporting Fund

The Commodity Futures Trading Commission (CFTC or the Commission) is an independent agency of the
executive branch of the Federal Government. Its mission is to “protect market users and the public from
fraud, manipulation, and abusive practices related to the sale of commodity futures and options, and to
foster open, competitive, and financially sound commodity futures and options markets.”

On July 21, 2010, the “Dodd-Frank Wall Street Reform and Consumer Protection Act” (the Dodd-Frank
Act, or the Act) was signed into law, significantly expanding the powers and responsibilities of the CFTC.
According to Section 748 of the Act, there is established in the Treasury of the United States a revolving
fund known as the “Commodity Futures Trading Commission Customer Protection Fund” (the Fund).
The Fund shall be available to the Commission, without further appropriation or fiscal year limitation, for
a) the payment of awards to whistleblowers; and b) the funding of customer education initiatives designed
to help customers protect themselves against fraud or other violations of this Act or the rules and
regulations thereunder.

The Act requires CFTC to transmit to the Committee on Agriculture, Nutrition and Forestry of the Senate,
and the Committee on Agriculture of the House of Representatives a report which includes a complete set
of audited financial statements and supplementary information, including balance sheet, income
statement, and cash flow analysis, no later than October 30, of each year.

B. Basis of Presentation

The financial statements have been prepared to report the financial position and results of operations for
the Fund, as required by the Dodd-Frank Act. These statements have been prepared from the Fund’s
books and records, which are a component of the Commission’s books and records, in conformity with
U.S. generally accepted accounting principles (GAAP), as prescribed for the Federal government by the
Federal Accounting Standards Advisory Board (FASAB) and in accordance with the form and content
requirements contained in Office of Management and Budget (OMB) Circular A-136, Financial Reporting
Requirements, as amended. Accounting standards allow certain presentations and disclosures to be
modified, if needed, to prevent the disclosure of classified information.

The Fund was established in July 2010 and funded by transfers from CFTC’s Civil Monetary Penalties,
Fines and Administrative Fees receipt account. These transfers do not meet the criteria of reportable
revenue as defined by the Statement of Federal Financial Accounting Standards (SFFAS) 7, Accounting
for Revenue and Other Financing Sources and Concepts for Reconciling Budgetary and Financial
Accounting.

The financial statements report on the Fund’s financial position, changes in net position, net cost and
budgetary resources. The books and records of the Fund served as the source of information for preparing
the financial statements in the prescribed formats. All Fund financial statements and reports used to
monitor and control financial resources are prepared from the same books and records. The statements
should be read with the understanding that they relate to a fund controlled by CFTC, a component of the
U.S. Government, a sovereign entity.

The Balance Sheet presents the financial position of the Fund. The Statement of Net Cost presents the
Fund’s operating results. The Statement of Changes in Net Position displays the changes in the Fund’s net
position, and the Statement of Budgetary Resources shows the spending authority of the Fund derived
from the deposits eligible from civil monetary collections.
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C. Fund Balance with Treasury

Fund Balance with Treasury is the aggregate amount of the Fund’s balance with the U.S. Treasury. The
balance in the Fund is available to pay current liabilities and finance authorized operations.

The Fund does not maintain bank accounts of its own, has no disbursing authority, and does not maintain
cash held outside of Treasury. Treasury makes disbursements for the Fund.

D. Investments in U.S. Government Securities

The CFTC has authority to invest amounts in the Customer Protection Fund in market-based U.S.
Treasury securities. Market-based Treasury securities are debt securities that the U.S. Treasury issues to
Federal entities without statutorily determined interest rates. Although the securities are not marketable,
the terms (prices and interest rates) mirror the terms of marketable Treasury securities. Investments are
carried at their historical cost basis which approximates fair value due to their short-term nature.

The interest earned on the investments is a component of the Fund and is available to be used for
expenses of the Fund. Additional details regarding investments are provided in Note 3. Investments.

E. General Property, Plant and Equipment, Net

The Commission capitalizes assets annually if they have useful lives of at least two years and an individual
value of $25,000 or more. Bulk or aggregate purchases are capitalized when the individual useful lives
are at least two years and the purchase is a value of $25,000 or more. Property, plant and equipment that
do not meet the capitalization criteria are expensed when acquired. Depreciation for equipment and
amortization for software is computed on a straight-line basis using a 5-year life. The Commission’s assets
are valued net of accumulated depreciation or amortization.

As of September 30, 2019, the Commission has capitalized as software the costs for development of a
website for the CFTC Whistleblower Office. Additional details regarding general property, plant, and
equipment are provided in Note 4. General Property, Plant and Equipment, Net.

F. Liabilities

The Fund'’s liabilities consist of actual and estimated amounts that are likely to be paid as a result of
transactions covered by the Whistleblower Incentives and Protection regulation, and will be paid from
available balances remaining in the Fund. In addition, the salaries and operating expenses of the
Whistleblower’s Office and Office of Customer Education and Outreach were funded through the Fund.
Total accrued payroll is composed of amounts to be paid to Fund employees as well as the related
intragovernmental payable for employer contributions and payroll taxes. The accrued annual leave
liability is the amount owed to employees for unused annual leave as of the end of the reporting period. At
the end of each quarter, the balance in the accrued annual leave account is adjusted to reflect current
balances and pay rates. Sick leave and other types of nhon-vested leave are expensed as taken. The Fund’s
liabilities are considered current liabilities.

G. Funds from Dedicated Collections

The Fund contains dedicated collections that can only be used to operate a whistleblower program and
support customer education initiatives. See Note 1.A. for a description of the purpose of the Fund and its
authority to use the revenues and other financing sources. Deposits into the Fund are credited from
monetary sanctions collected by the Commission in covered judicial or administrative actions not
otherwise distributed to victims of a violation of the Dodd-Frank Act or the rules and regulations
underlying such action, unless the balance of the Fund at the time the monetary judgment is collected
exceeded $100 million. No new legislation was enacted as of September 30, 2019, that significantly
changed the purpose of the dedicated collections or redirected a material portion of the accumulated
balance.
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H. Revenues and Other Financing Sources

The CFTC Customer Protection Fund is funded through monetary sanctions resulting from judicial or
administrative action brought by the Commission under the Commodity Exchange Act. All collections are
deposited into a receipt account. Eligible collections are transferred into the Fund from the CFTC’s Civil
Monetary Penalties, Fines and Administrative Fees receipt account.

Congress enacted the Dodd-Frank Act that provides the CFTC with the authority to establish the Fund.
The Fund is available to the Commission, without further appropriation or fiscal year limitation. These
funds are considered financing sources under U.S. Treasury Department guidelines. Per the Act, no
sanction collected by the Commission can be deposited into the Fund if the Fund’s balance exceeds $100
million. The CFTC may request the Secretary of the Treasury to invest Fund amounts in Treasury
obligations. No eligible collections have been transferred into the Fund since it reached its legislative
maximum during FY 2014,

I. Intra- and Inter-Agency Relationships

The CFTC is an independent Federal agency. The Commodity Futures Trading Commission Customer
Protection Fund is a fund within the CFTC, and these financial statements present a segment of the CFTC
financial activity. The financial events of the Fund are consolidated into the CFTC annual financial
statements.

J. Use of Management Estimates

In addition to accruals for goods and services, management estimates were used to calculate overhead
expenses in the amount of $1,487,000 and $1,092,000 that were allocated to the Fund for the years ended
September 30, 2019, and 2018. These amounts were derived by multiplying management’s estimated
overhead cost per full-time equivalent (FTE) by the number of FTE charged to the Fund.

K. Limitations of the Financial Statements

The principal financial statements included in this report have been prepared to report the financial
position and results of operations of the Fund, pursuant to the requirements of Section 748 of the Dodd-
Frank Consumer Protection Act. While the statements have been prepared from the books and records of
the CFTC in accordance with GAAP for Federal entities, these statements are in addition to the reports
used to monitor and control the financial activity of the CFTC, which are prepared from the same books
and records. The statements should be read with the understanding that they are for the Customer
Protection Fund, a single fund within the CFTC.

Note 2. Fund Balance with Treasury

A. Reconciliation to Treasury

There are no differences between the fund balance reflected in the Fund’s Balance Sheet and the balance
in the Treasury account.
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B. Fund Balance with Treasury

Fund Balance with Treasury as of September 30, 2019, and 2018, consisted of the following:

2019 2018
Unobligated Fund Balance
Av ailable $ 751,948 $ 1,865,965
Obligated Balance Not Yet Disbursed 12,396,388 5,427,434
Total Fund Balance with Treasury $ 13,148,336 $ 7,293,399

Note 3. Investments

The CFTC invests amounts deposited in the Fund in overnight short-term Treasury securities. Treasury
overnight certificates of indebtedness are issued with a stated rate of interest to be applied to their par
amount, mature on the business day immediately following their issue date, are redeemed at their par
amount at maturity, and have interest payable at maturity.

The overnight certificates are Treasury securities whose interest rates or prices are determined based on
the interest rates or prices of Treasury-related financial instruments issued or trading in the market,
rather than on the interest rates or prices of outstanding marketable Treasury securities. The Commission
may invest in other short-term or long-term Treasury securities at management’s discretion

The Commission’s investments as of September 30, 2019, and 2018, were $141,300,000 and
$157,518,375, respectively. Related nonexchange interest revenue for the years ended September 30,
2019, and 2018, was $3,206,457 and $3,447,675, respectively.

Intragovernmental Investments in Treasury Securities

The Federal Government does not set aside assets to pay future claims or other expenditures associated
with funds from dedicated collections deposited into the Customer Protection Fund. The dedicated cash
receipts collected by the Commission as a result of monetary sanctions are deposited in the U.S. Treasury,
which uses the cash for general Government purposes. As discussed above and in Note 1.D., the
Commission invests the majority of these funds in Treasury securities. These Treasury securities are an
asset of the Commission and a liability of the U.S. Treasury. Because the Commission and the U.S.
Treasury are both components of the Government, these assets and liabilities offset each other from the
standpoint of the Government as a whole. For this reason, the investments presented by the Commission
do not represent an asset or a liability in the U.S. Government-wide financial statements.

Treasury securities provide the Commission with authority to draw upon the U.S. Treasury to pay future
claims or other expenditures. When the Commission requires redemption of these securities to make
expenditures, the Government finances those expenditures out of accumulated cash balances, by raising
taxes or other receipts, by borrowing from the public or repaying less debt, or by curtailing other
expenditures. This is the same manner in which the Government finances all expenditures.
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Note 4. General Property, Plant and Equipment, Net

Property, Plant and Equipment as of September 30, 2019, and 2018, consisted of the following:

| 2019 |
Accumulated

Amortization/
Major Class Service Life and Method Cost Depreciation Net Book Value
IT Software 5 Years/Straight Line 214,824 (164,698) 50,126
$ 214,824 $ (164,698) $ 50,126

2018

Accumulated

Amortization/
Major Class Service Life and Method Cost Depreciation Net Book Value
IT Software 5 Years/Straight Line 214,824 (121,734) 93,090
$ 214,824 $ (121,734) $ 93,090

Note 5. Liability for Whistleblower Awards

As mentioned in Note 1A, the Fund will be used to pay awards to whistleblowers if they voluntarily
provide original information to the CFTC that leads to the successful enforcement by the CFTC of a
covered judicial or administrative action in which monetary sanctions exceeding $1 million are imposed.
Whistleblowers are entitled to appeal any decisions by the Commission in regards to claims made against
the Fund.

At the time the whistleblower voluntarily provides information to CFTC, they have no guarantee or
promise that the Commission will exchange funds in return for that information. In accordance with
federal accounting standards, the Commission records liabilities for these nonexchange transactions when
they are due and payable. The Commission therefore records a liability for pending whistleblower
payment after the whistleblower has been formally notified of an award and the related sanction, or some
portion thereof, has been collected. The liability will be paid when the appeal period has ended and the
whistleblower has provided necessary banking information. As of September 30, 2019, and September 30,
2018, the Commission recorded liabilities for pending payments to whistleblowers of approximately
$20,280,146 and $4,913,875, respectively. During FY 2019, the Commission disbursed $8,384,664 in
whistleblower awards, which included $3,783,174 from pending payments at the end of FY 2018 and
$4,601,490 in new awards issued during the year. Accounts payable includes approximately $7,000,000
for awards that have been finalized as of September 30, 2019.

In addition to the pending payments to whistleblowers, the Commission had 14 additional whistleblower
claims currently under review as of September 30, 2019. These additional claims, depending on whether
the whistleblowers are determined to be eligible for an award and the related sanctions have been
collected, could result in total future payments ranging from $0 to $29,286,750.

Note 6. Contingencies

Unasserted claims are actions or potential actions the Commission is aware of in which future events may
result in claims against the Fund.

In accordance with Federal accounting standards, CFTC records contingent liabilities for any unasserted
claim in which payment has been deemed probable and for which the amount of potential liability can be
estimated. The Commission also discloses all claims for which payment is reasonably possible. There
were no unasserted claims deemed probable or reasonably possible as of September 30, 2019.
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Note 7. Statement of Budgetary Resources: Adjustments to Unobligated Balance Brought
Forward, October 1

The Unobligated Balance Brought Forward from the prior fiscal year has been adjusted for recoveries of
prior year paid and unpaid obligations. The Adjustments to Unobligated Balance Brought Forward,
October 1, as of September 30, 2019, and 2018, consisted of the following:

2019 2018
Unobligated Balance Brought Forward, October 1 $ 158949546 $ 234,774,938
Recov eries of Prior Year Obligations 323,376 1,505,952
Unobligated Balance from Prior Year Budget Authority, Net $ 159,272,922 $ 236,280,890
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Supplementary Schedule

Commodity Futures Trading Commission
Customer Protection Fund
Cash Flow Analysis
For the Period from October 1, 2018 to September 30, 2019

Cash as of October 1, 2018 $ 7,293,399

Cash flows from operating activities
Paid Ex penses for Whistleblower and Consumer Education and Outreach Offices $ (13,570,465)
Refunds collected 570
Net cash flows from operating activities $ (13,569,895)

Cash flows from investing activities

Redemptions of US Treasury Securities $ 16,200,000

Interest collected from inv esting in US Treasury Securities 3,224,832
Net cash flows from investing activities $ 19,424,832
Net increase/(decrease) in cash and cash equivalents $ 5,854,937
Cash as of September 30, 2019 $ 13,148,336
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SEC. 1. BUREAU WHISTLEBLOWER INCENTIVES AND PROTECTION.

The Consumer Financial Protection Act (12 U.S.C. 5481 et seq.) is amended by adding at the end
of section 1017 the following:

"SEC. 1017A. WHISTLEBLOWER INCENTIVES AND PROTECTION.
(a) DEFINITIONS.- In this section:

(1) ADMINISTRATIVE PROCEEDING OR COURT ACTION.- The term
'administrative proceeding or court action' for the purposes of this section means any
judicial or administrative action brought by the Bureau that results in monetary sanctions
exceeding $1,000,000.

(2) FUND.- The term 'Fund' means the 'Consumer Financial Civil Penalty Fund'
established under section 1017(d)(1).

(3) MONETARY SANCTIONS.- The term 'monetary sanctions', when used with respect
to any administrative proceeding or court action means- any monies, including penalties,
disgorgement, restitution, interest, ordered to be paid or other amounts of relief obtained
under section 1055(a)(2).

(4) ORIGINAL INFORMATION.- The term 'original information' means information
that:

(A) is derived from the independent knowledge or analysis of a whistleblower;

(B) is not known to the Bureau from any other source, unless the whistleblower is
the original source of the information;

(C) is not exclusively derived from an allegation made in a judicial or
administrative hearing, in a governmental report, hearing, or from the news
media, unless the whistleblower is a source of the information; and

(D) 1s not exclusively derived from an allegation made in an audit, examination or
investigation.

(5) SUCCESSFUL ENFORCEMENT.- The term 'successful enforcement', when used
with respect to any administrative proceeding or court action brought by the Bureau,
includes any settlement of such action.

(6) WHISTLEBLOWER.- The term 'whistleblower' means any individual, or 2 or more
individuals acting jointly, who provides original information relating to a violation of
Federal consumer financial law, consistent with any rule or regulation issued by the
Bureau under this section.

(b) AWARDS.-

(1) IN GENERAL.- In any administrative proceeding or court action the Bureau, subject
to regulations prescribed by the Bureau and subject to subsection (c), shall pay an award
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or awards to 1 or more whistleblowers who voluntarily provided original information that
led to the successful enforcement of the covered administrative proceeding or court
action in an aggregate amount equal to:

(A) not less than 10 percent, in total, of what has been collected of the monetary
sanctions imposed in the action; and

(B) not more than 30 percent, in total, of what has been collected of the monetary
sanctions imposed in the action.

(2) PAYMENT OF AWARDS.- Any amount paid under paragraph (1) shall be paid from
the Fund.

(3) AWARD MAXIMUM.- Notwithstanding any other provision in this section, the
maximum award to any single whistleblower is limited to $10,000,000.00.

(4) AWARD MINIMUM.- In the event the Bureau is unable to collect at least $1,000,000
of the monetary sanctions imposed in the action, the Bureau shall provide for an award to
any single whistleblower equal to 10 percent of the amount collected or $50,000,
whichever is greater.

(c) DETERMINATION OF AMOUNT OF AWARD; DENIAL OF AWARD.-
(1) DETERMINATION OF AMOUNT OF AWARD.-

(A) DISCRETION.- The determination of the percentage amount of an award
made under subsection (b) shall be in the discretion of the Bureau.

(B) CRITERIA.- In determining the percentage amount of an award made under
subsection (b), the Bureau shall take into consideration:

(1) the significance of the information provided by the
whistleblower to the successful enforcement of the administrative
proceeding or court action;

(1) the degree of assistance provided by the whistleblower and any
legal representative of the whistleblower in an administrative
proceeding or court action;

(1) the programmatic interest of the Bureau in deterring violations
of Federal consumer financial law (including applicable
regulations) by making awards to whistleblowers who provide
information that leads to the successful enforcement of such laws;
and

(iv) such additional relevant factors as the Bureau may establish by
rule or regulation.

(2) DENIAL OF AWARD.- No award under subsection (b) shall be made-

Page -165-



(A) to any whistleblower who is, or was at the time the whistleblower acquired
the original information submitted to the Bureau, a member, officer, or employee
of an entity described in subclauses (I) through (V) of subsection (h)(1)(C)(i);

(B) to any whistleblower who is convicted of a criminal violation related to the
administrative proceeding or court action for which the whistleblower otherwise
could receive an award under this section;

(C) to any whistleblower who is found to be liable for the conduct in the
administrative proceeding or court action, or a related action, for which the
whistleblower otherwise could receive an award under this section;

(D) to any whistleblower who planned and initiated the conduct at issue in the
administrative proceeding or court action for which the whistleblower otherwise
could receive an award under this section;

(E) to any whistleblower who submits information to the Bureau that is based on
the facts underlying the administrative proceeding or court action previously
submitted by another whistleblower; and

(F) to any whistleblower who fails to submit information to the Bureau in such
form as the Bureau may, by rule or regulation, require.

(d) REPRESENTATION.-

(1) PERMITTED REPRESENTATION.- Any whistleblower who makes a claim for an
award under subsection (b) may be represented by counsel.

(2) REQUIRED REPRESENTATION.-

(A) IN GENERAL.- Any whistleblower who anonymously makes a claim for an
award under subsection (b) shall be represented by counsel if the whistleblower
submits the information upon which the claim is based.

(B) DISCLOSURE OF IDENTITY .- Prior to the payment of an award, a
whistleblower shall disclose the identity of the whistleblower and provide such
other information as the Bureau may require, directly or through counsel of the
whistleblower.

(e) NO CONTRACT NECESSARY- No contract or other agreement with the Bureau is
necessary for any whistleblower to receive an award under subsection (b), unless otherwise
required by the Bureau by rule or regulation.

(f) APPEALS- Any determination made under this section, including whether, to whom, or in
what amount to make awards, shall be in the discretion of the Bureau. Any such determination,
except the determination of the amount of an award if the award was made in accordance with
subsection (b), may be appealed to the appropriate court of appeals of the United States not more
than 30 days after the determination is issued by the Bureau. The court shall review the
determination made by the Bureau in accordance with section 706 of title 5.
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(g) REPORTS TO CONGRESS.- Not later than October 30 of each year, the Bureau shall
transmit to the House Committee on Financial Services and the Senate Committee on Banking,
Housing, and Urban Affairs a report on the Bureau’s whistleblower award program under this
section, including a description of the number of awards granted and the types of cases in which
awards were granted during the preceding fiscal year.

(h) PROTECTION OF WHISTLEBLOWERS.-
(1) CONFIDENTIALITY .-

(A) IN GENERAL.- Except as provided in subparagraphs (B) and (C), the Bureau
and any officer or employee of the Bureau, shall not disclose any information,
including information provided by a whistleblower to the Bureau, which could
reasonably be expected to reveal the identity of a whistleblower, except in
accordance with the provisions of section 552a of title 5, United States Code,
unless and until required to be disclosed to a defendant or respondent in
connection with a public proceeding instituted by the Bureau or any entity
described in subparagraph (C). For purposes of section 552 of title 5, United
States Code, this paragraph shall be considered a statute described in subsection
(b)(3)(B) of such section 552.

(B) EFFECT.- Nothing in this paragraph is intended to limit the ability of the
Attorney General to present such evidence to a grand jury or to share such
evidence with potential witnesses or defendants in the course of an ongoing
criminal investigation.

(C) AVAILABILITY TO GOVERNMENT AGENCIES.-

(1) IN GENERAL.- Without the loss of its status as confidential in the
hands of the Bureau, all information referred to in subparagraph (A) may,
in the discretion of the Bureau, when determined by the Bureau to be
necessary or appropriate, be made available to-

(I) the Department of Justice;

(IT) an appropriate department or agency of the Federal
Government, acting within the scope of its jurisdiction;

(IIT) a State attorney general in connection with any criminal
investigation;

(IV) an appropriate department or agency of any State, acting
within the scope of its jurisdiction; and

(V) a foreign regulatory authority.

(i1)) MAINTENANCE OF INFORMATION.- Each of the entities,
agencies, or persons described in clause (i) shall maintain information
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described in that clause as confidential, in accordance with the
requirements in subparagraph (A).

(2) RIGHTS RETAINED.- Nothing in this section shall be deemed to diminish the rights,
privileges, or remedies of any whistleblower under section 1057, any other Federal or
State law, or under any collective bargaining agreement.

(1) RULEMAKING AUTHORITY .- The Bureau shall have the authority to issue such rules and
regulations as may be necessary or appropriate to implement the provisions of this section
consistent with the purposes of this section.

(j) ORIGINAL INFORMATION.- Information submitted to the Bureau by a whistleblower in
accordance with rules or regulations implementing this section shall not lose its status as original
information solely because the whistleblower submitted such information prior to the effective
date of such rules or regulations, provided such information was submitted after the date of
enactment of this section.

(k) PROVISION OF FALSE INFORMATION.- A whistleblower who knowingly and willfully
makes any false, fictitious, or fraudulent statement or representation, or who makes or uses any
false writing or document knowing the same to contain any false, fictitious, or fraudulent
statement or entry, shall not be entitled to an award under this section and shall be subject to
prosecution under section 1001 of title 18, United States Code.

SEC. 2. AMENDMENT TO THE CONSUMER FINANCIAL CIVIL PENALTY FUND

The Consumer Financial Protection Act (12 U.S.C. 5481 et seq.) section 1017(d)(2) is amended
by striking “under the Federal consumer financial laws.” and replacing with “under the Federal
consumer financial laws and for awards authorized under section 1017A.”
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11

116TH CONGRESS
LN S, 3975

To amend the Consumer Financial Protection Act of 2010 to provide for
whistleblower ineentives and protection.

IN THE SENATE OF THE UNITED STATES

JUNE 17, 2020
Ms. CorTEZ MASTO (for herself, Mr. BROWN, Ms. WARREN, Ms. Smrrii, Mr.
DuUrBIN, Mr. MERKLEY, Mr. WYDEN, and Mr. BLUMENTHAL) introduced
the following bill; which was read twice and referred to the Committee

on Banking, Housing, and Urban Affairs

A BILL

To amend the Consumer Financial Protection Act of 2010
to provide for whistleblower incentives and protection.

| Be it enacted by the Senate and House of Representa-

2 twes of the Unated States of America in Congress assembled,

3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the “Financial Compensa-

5 tion for CFPB Whistleblowers Act”.
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SEC. 2. BUREAU WHISTLEBLOWER INCENTIVES AND PRO-

TECTION.

(a) IN GENERAL.—The Consumer Financial Protec-
tion Act (12 U.S.C. 5481 et seq.) is amended by adding
at the end of section 1017 the following:

“SEC. 1017A. WHISTLEBLOWER INCENTIVES AND PROTEC-
TION.

“(a) DEFINITIONS.—In this section:

“(1) ADMINISTRATIVE PROCEEDING OR COURT
ACTION.—The term ‘administrative proceeding or
court action” means any judicial or administrative
action brought by the Bureau that results in mone-
tary sanctions exceeding $1,000,000.

“(2) FunD.—The term ‘Fund’ means the Con-
sumer FKFinancial Civil Penalty Fund established
under section 1017(d)(1).

“(3) MONETARY SANCTIONS.—The term ‘mone-

tary sanctions’ means, with respect to any adminis-
trative proceeding or court action, any monies, in-
cluding penalties, disgorgement, restitution, interest,
ordered to be paid or other amounts of relief ob-
tained under section 1055(a)(2).

“(4)  ORIGINAL  INFORMATION.—The term
‘original information’” means information that—

“(A) 1s derived from the independent
knowledge or analysis of a whistleblower;
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“(B) is not known to the Bureau from any
other source, unless the whistleblower is the
original source of the information;

“(C) 18 not exclusively derived from an al-
legation made in a judicial or administrative
hearing, in a governmental report, hearing, or
from the news media, unless the whistleblower
is a source of the information; and

“(D) is not exclusively derived from an al-
legation made in an audit, examination or in-
vestigation.

“(5) SUCCESSFUL ENFORCEMENT.—The term
‘successful enforcement’ includes, with respect to
any administrative proceeding or court action
brought by the Bureau, any settlement of such pro-
ceeding or action.

“(6) WHISTLEBLOWER.—The term ‘whistle-
blower’” means any individual, or 2 or more individ-
uals acting jointly, who provides original information
relating to a violation of Federal consumer financial
law, consistent with any rule or regulation issued by
the Bureau under this section.

“(b) AWARDS.

“(1) IN GENERAL.—In any administrative pro-

ceeding or court action the Bureau, subject to regu-
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1 lations prescribed by the Bureau and subject to sub-
2 section (¢), shall pay an award or awards to 1 or
3 more whistleblowers who voluntarily provided origi-
4 nal information that led to the successful enforce-
5 ment of the covered administrative proceeding or
6 court action in an aggregate amount equal to—

7 “(A) not less than 10 percent, in total, of
8 what has been collected of the monetary sanc-
9 tions imposed in the action; and

10 “(B) not more than 30 percent, in total, of
11 what has been collected of the monetary sanec-
12 tions imposed in the action.

13 “(2) PAYMENT OF AWARDS.—Any amount paid
14 under paragraph (1) shall be paid from the Fund.
15 “(3) AWARD MINIMUM.—If the Bureau is un-
16 able to collect at least $1,000,000 of the monetary
17 sanctions imposed in the action, the Bureau shall
18 provide for an award to any single whistleblower
19 equal to the greater of—
20 “(A) 10 percent of the amount collected; or
21 “(B) $50,000.
22 “(¢) DETERMINATION OF AMOUNT OF AWARD; DE-
23 NIAL OF AWARD.—
24 “(1)  DETERMINATION  OF  AMOUNT  OF
25 AWARD.—
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“(A) DISCRETION.—The determination of

the percentage amount of an award made under

subsection (b) shall be in the discretion of the

Bureau.

“(B) CRITERIA.—In determining the per-

centage amount of an award made under sub-

*S 3975 IS

section (b), the Bureau shall take into consider-

ation—

“(1) the significance of the informa-
tion provided by the whistleblower to the
successful enforcement of the administra-
tive proceeding or court action;

“(11) the degree of assistance provided
by the whistleblower and any legal rep-
resentative of the whistleblower in an ad-
ministrative proceeding or court action;

“(ii1) the programmatic interest of the
Bureau in deterring violations of Federal
consumer financial law (including applica-
ble regulations) by making awards to whis-
tleblowers who provide information that
leads to the successful enforcement of such

laws; and
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“(iv) such additional relevant factors
as the Bureau may establish by rule or
regulation.

“(2) DBENIAL OF AWARD.—No award under

subsection (b) shall be made—

“(A) to any whistleblower who is, or was at
the time the whistleblower acquired the original
information submitted to the Bureau, a mem-
ber, officer, or employee of an entity described
in subclauses (I) through (V) of subsection
() (1) (C)(1);

“(B) to any whistleblower who is convicted
of a criminal violation related to the adminis-
trative proceeding or court action for which the
whistleblower otherwise could receive an award
under this section;

“(C) to any whistleblower who is found to
be liable for the conduct in the administrative
proceeding or court action, or a related action,
for which the whistleblower otherwise could re-
ceive an award under this section;

“(D) to any whistleblower who planned
and initiated the conduct at issue in the admin-

istrative proceeding or court action for which
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the whistleblower otherwise could receive an
award under this section;

“(E) to any whistleblower who submits in-
formation to the Bureau that is based on the
facts underlying the administrative proceeding
or court action previously submitted by another
whistleblower; and

“(F) to any whistleblower who fails to sub-
mit information to the Bureau in such form as

the Bureau may, by rule or regulation, require.

“(d) REPRESENTATION.—

“(1)  PERMITTED  REPRESENTATION.—Any

whistleblower who makes a claim for an award under

subsection (b) may be represented by counsel.

“(2) REQUIRED REPRESENTATION.—

“(A) IN GENERAL.—Any whistleblower
who anonymously makes a claim for an award
under subsection (b) shall be represented by
counsel if the whistleblower submits the infor-
mation upon which the claim is based.

“(B) DISCLOSURE OF IDENTITY.—Prior to
the payment of an award, a whistleblower shall

disclose the identity of the whistleblower and

provide such other information as the Bureau
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may require, directly or through counsel of the
whistleblower.

“(e) NO CONTRACT NECESSARY.—No contract or
other agreement with the Bureau is necessary for any
whistleblower to receive an award under subsection (b),
unless otherwise required by the Bureau by rule or regula-
tion.

“(f) APPEALS.

Any determination made under this

LY,

section, including whether, to whom, or in what amount
to make awards, shall be in the disceretion of the Bureau.
Any such determination, except the determination of the
amount of an award 1if the award was made in accordance
with subsection (b), may be appealed to the appropriate
court of appeals of the United States not more than 30
days after the determination is issued by the Bureau. The
court shall review the determination made by the Bureau
in accordance with section 706 of title 5.

“(2) REPORTS TO CONGRESS.—Not later than Octo-
ber 30 of each year, the Bureau shall transmit to the
House Committee on Financial Services and the Senate
Committee on Banking, Housing, and Urban Affairs a re-
port on the Bureau’s whistleblower award program under
this section, including a description of the number of
awards granted and the types of cases in which awards
were granted during the preceding fiscal year.
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“(h) PROTECTION OF WHISTLEBLOWERS.—

“(1) CONFIDENTIALITY .—

“(A) IN GENERAL.—Except as provided in
subparagraphs (B) and (C), the Bureau and
any officer or employee of the Bureau, shall not
disclose any information, including information
provided by a whistleblower to the DBureau,
which could reasonably be expected to reveal
the identity of a whistleblower, except in ac-
cordance with the provisions of section 552a of
title 5, United States Code, unless and until re-
quired to be disclosed to a defendant or re-
spondent in connection with a public proceeding
instituted by the Bureau or any entity described
in subparagraph (C). For purposes of section
552 of title 5, United States Code, this para-
oraph shall be considered a statute described in
subsection (b)(3)(B) of such section 552.

“(B) ErrecT.—Nothing in this paragraph
is intended to limit the ability of the Attorney
General to present such evidence to a grand
jury or to share such evidence with potential
witnesses or defendants in the course of an on-

2oing criminal investigation.
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10
“(C)  AVAILABILITY TO GOVERNMENT

AGENCIES.

“(1) IN GENERAL.—Without the loss
of its status as confidential in the hands of
the Bureau, all information referred to in
subparagraph (A) may, in the discretion of
the Bureau, when determined by the Bu-
reau to be necessary or appropriate, be
made available to—

“(I) the Department of Justice;

“(IT) an appropriate department
or agency of the Federal Government,
acting within the scope of its jurisdic-
tion;

“(II) a State attorney general in
connection with any criminal inves-
tigation;

“(IV) an appropriate department
or agency of any State, acting within
the scope of its jurisdiction; and

“(V) a foreign regulatory author-
ity.

“(11) MAINTENANCE OF INFORMA-
TION.—Each of the entities, agencies, or

persons described in clause (1) shall main-
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tain information described in that clause
as confidential, in accordance with the re-
quirements in subparagraph (A).

“(2) Ricrrs RETAINED.—Nothing in this sec-
tion shall be deemed to diminish the rights, privi-
leges, or remedies of any whistleblower under section
1057, any other Federal or State law, or under any
collective bargaining agreement.

“(1) RULEMAKING AUTHORITY.—The Bureau shall
have the authority to issue such rules and regulations as
may be necessary or appropriate to implement the provi-
sions of this section consistent with the purposes of this
section.

“() ORIGINAL INFORMATION.—Information sub-
mitted to the Bureau by a whistleblower in accordance
with rules or regulations implementing this section shall
not lose its status as original information solely because
the whistleblower submitted such information prior to the
effective date of such rules or regulations, provided such
information was submitted after the date of enactment of
this section.

“(k) PROVISION OF FALSE INFORMATION.—A whis-
tleblower who knowingly and willfully makes any false, fic-
titious, or fraudulent statement or representation, or who

makes or uses any false writing or document knowing the
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12
same to contain any false, fictitious, or fraudulent state-
ment or entry, shall not be entitled to an award under
this section and shall be subject to prosecution under sec-
tion 1001 of title 18, United States Code.
“()  UNENFORCEABILITY OF CERTAIN AGREE-
MENTS.—

“(1) NO WAIVER OF RIGHTS AND REMEDIES.—
Except as provided under paragraph (3), and not-
withstanding any other provision of law, the rights
and remedies provided for in this section may not be
waived by any agreement, policy, form, or condition
of employment, including by any predispute arbitra-
tion agreement.

“(2) NO PREDISPUTE ARBITRATION AGREE-
MENTS.—Except as provided under paragraph (3),
and notwithstanding any other provision of law, no
predispute arbitration agreement shall be valid or
enforceable to the extent that it requires arbitration
of a dispute arising under this section.

“(3) ExcerTION.—Notwithstanding paragraphs
(1) and (2), an arbitration provision in a collective
bargaining agreement shall be enforceable as to dis-
putes arising under subsection (a)(4), unless the Bu-
reau determines, by rule, that such provision is in-

consistent with the purposes of this title.”.
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1 (b) CONSUMER FINANCIAL CIviL PENALTY FUND.—
2 Section 1017(d)(2) of the Consumer Financial Protection
3 Act of 2010 (12 U.S.C. 5497(d)(2)) is amended, in the
4 first sentence, by inserting “and for awards authorized

5 under section 1017A” before the period at the end.
O
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