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Introduction 
 
Recently, there have been numerous highly publicized instances of FINRA arbitrators ordering 
that respondent broker-dealer firms pay sanctions to claimants for discovery abuses. While 
those orders are to be celebrated by PIABA members (with kudos extended to the PIABA 
members who obtained them) a question lingers: what else are brokerage firms doing in 
discovery and getting away with? For every sanctions award issued, there must be numerous 
instances of broker-dealers withholding discoverable material or engaging in other discovery 
abuses that the Panel does not learn about before issuing a Final Order. After all, the broker-
dealers keep hiring the lawyers that lead them into discovery sanctions. They must view this as 
a cost of doing business and that more times than not it is an effective strategy that helps their 
bottom lines. 
 

Our presentation at PIABA’s mid-year meeting will discuss steps to take to: (1) prevent 
discovery abuses from the broker-dealers we arbitrate against; and (2) use the discovery abuses 
we discover during the course of a pending arbitration against the offending respondents. We 
will exchange our own stories and strategies that have been effective while highlighting the tools 
we all know exist in the FINRA Rules. 
 
 

Recent Examples of Broker-Dealer Discovery Abuse 
and Lessons to Be Learned for PIABA Members 

 
The most common sanctionable conduct that broker-dealers engage in is simply refusing to 
produce obviously discoverable documents. 
 

1. Quintana, Torres v. Morgan Stanley 
 
The best recent example of a broker-dealer going to great lengths to avoid making a relevant 
production occurred in Isabel Litovich-Quintana, Jose A. Torres v. Morgan Stanley Smith Barney, 
LLC d/b/a Morgan Stanley, FINRA Case No. 17-01908. There, Morgan Stanley’s discovery 
abuses resulted in a $3,000,000 monetary sanction. In ordering such a sanction – in an 
arbitration that resulted in a $261,420.63 compensatory award – the Panel sent a clear 
message that Morgan Stanley’s repeated refusal to produce documents which resulted in 
numerous delays to the proceeding was not to be tolerated. According to the Panel: 
 

Respondent is liable and shall pay to Claimants the sum of $3,000,000.00 in 
monetary sanctions, in accordance with Rules 12212 and 12511 of the Code of 
Arbitration Procedure (the “Code”). The Panel has provided the following 
explanation for their finding: 

 
 

1 Jason Kane is a shareholder at Peiffer, Wolf, Carr & Kane and works out of that firm’s office in 
Rochester, New York. Judson Lee is the founder of Judson M. Lee, Attorney at Law in Madison, 
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During the course of the evidentiary hearing, the Panel was made aware of 
Respondent’s alleged failure to comply with a discovery request Order, which 
was granted pre-hearing by the prior Chairperson with respect to the production 
of documents related to the termination of a key employee of Respondent. After 
hearing oral argument on the issue by both parties, the full Panel issued the 
same Order as was previously issued by the prior Chairperson for production of 
“all” related documents by midnight. The Panel noted that the prior Chairperson’s 
Order did not limit itself to “pre-termination” or “post-termination” documents 
when it stated “all.” Respondent did not send the requested documents to 
Claimants’ counsel by midnight, nor did Respondent’s counsel provide opposing 
counsel with the courtesy of an email by midnight explaining why “all” the ordered 
documents were not being produced. The evidentiary hearing was delayed, for a 
second time, to permit both parties to provide oral argument on the “settlement 
privilege” which Respondent’s counsel alleged applied to the documents that 
Respondent was withholding and proposing to have the Panel review “in 
camera.” The Panel again ordered the withheld documents to be handed to 
Claimants’ counsel, and not to the Panel for in camera review. The Panel took 
note of the extreme prejudice Respondent’s failure of compliance caused 
Claimants’ counsel in preparing their case and asserting their claims without the 
withheld documents which the Panel deemed were highly relevant to the dispute 
in question, the central figure of which was the terminated employee whose 
related documents were being withheld. Claimants’ counsel repeatedly 
requested that Respondent be assessed monetary sanctions for its failure of 
compliance with the Panel’s Orders. At the conclusion of the evidentiary hearing, 
the Panel ordered both parties to submit post-hearing briefs on the issue of the 
sanctions requested by Claimants against Respondent. 

 
The Panel noted that Rule 12506(b)(2) of the Code related to parties’ obligation 
to “act in good faith when complying with subparagraph (1) of this rule. 
‘Good faith’ means that a party must use its best efforts to produce all documents 
required or agreed to be produced. If a document cannot be produced in the 
required time, a party must establish a reasonable timeframe to produce the 
document.” The Panel also took note of Rule 12212 of the Code related to 
sanctions: “(a) The panel may sanction a party for failure to comply with any 
provision in the Code, or any order of the panel or single arbitrator authorized to 
act on behalf of the panel. Unless prohibited by applicable law, sanctions may 
include, but are not limited to: 

 
• Assessing monetary penalties payable to one or more parties; . . .” 

 
In accordance with the above, after due deliberation and upon consideration of 
the negative effect that Respondent’s noncompliance with the Panel’s Orders 
had on its efforts to achieve a fair arbitration hearing, the Panel hereby orders 
Respondent to pay monetary sanctions to Claimants in the amount of 
$3,000,000.00. (Emphasis added).
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Obviously, this award highlights, more so than most, the extreme measures that broker- 

 
2 The award in Quintana, Torres v. Morgan Stanley, FINRA Case No. 17-01908, is attached hereto as 
Exhibit 1. 



 

dealers are willing to take in order to keep important documents out of experienced 
practitioners’ hands. It also provides some tips when seeking sanctions. First, it provides the 
foundation upon which the discovery rules are built – parties are required to “act in good faith 
when complying with” FINRA Rule 12506. Failing to live up to that standard is sanctionable 
conduct. Second, demonstrating “extreme prejudice” was important to the panel, noting that the 
hearing was delayed for a “second time.” Finally, PIABA member Jeff Erez stressed his repeated 
request to the clearly annoyed panel that monetary sanctions be issued. 

 
2. Fratto v. Wells Fargo 

 
Another example of a discovery abuse occurred in Fratto v. Wells Fargo Advisors Financial 
Network, FINRA Case No. 19-00957. There, Stuart obtained a more creative sanction prior to 
the final hearing that was designed to get Wells Fargo to comply with its discovery obligations 
prior to the evidentiary hearing. According to the order: 
 

The Arbitration Panel rejects the Respondent’s objections to Claimant's request 
for documents production. We order that the Respondent provide all documents 
requested by the Claimant no later than Nov. 22, 2019. Respondent shall affirm 
in writing that the documents produced constitute all documents that exist, 
are in Respondent's possession and have been located after a reasonable 
search. The Claimant’s attorney fees for preparing the [Associated Briefs] 
will be paid by the Respondent. The Respondent will pay all FINRA 
arbitration fees. Respondent will pay a penalty of $200 per day starting 
Nov. 12, 2019 through Nov. 22, 2019. If all documents are not delivered to 
the Claimant's attorney by Nov. 22, 2019 as ordered, the penalty will 
increase to $400 per day until all documents have been produced and 
delivered to the Claimant's attorney. (Emphasis Added).
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Stuart’s motion to compel and imposition of retroactive sanctions is a great example of the steps 
to take while highlighting a broker-dealer’s refusal to conduct discovery in good-faith. First, he 
highlighted the relevant rules including Rules 12505, 12506 and 12508 which call for parties to 
cooperate to the fullest extent possible, identify and explain why documents can not be 
produced, and act in good faith when complying with discovery. Second, he highlighted 
Respondent’s refusal to cooperate to the fullest extent possible. Finally, he effectively highlighted 
Notice to Members 03-70 which noted that FINRA panels have faced discovery abuses many 
times and have imposed sanctions with increasing frequency.

4 He then highlighted numerous 
instances of panels assessing penalties against FINRA members for discovery abuses. 
 
This order itself also highlights a discovery step that every practitioner should take whenever 
broker-dealer firms are not producing relevant documents that they should possess. Obtain an 
order mandating that respondent affirm in writing that it had produced all documents. 
 
When there is an affirmation, and documents start appearing, counsel is on solid ground to start 
asking for sanctions. Notably, the stick approach of increasing penalties after a set period of 
time was a creative suggestion from Stuart that was ultimately adopted by the panel. 

 
3 The Discovery Order in Fratto v. Wells Fargo Advisors Financial Network, FINRA Case No. 19-00957, is 
attached hereto as Exhibit 2. 
 
4 Stuart’s motion to compel and imposition of retroactive sanctions is attached hereto as Exhibit 3. 



 

3. Fitzpatrick v. AXA 
 
A third example of a broker-dealer withholding pertinent discovery was serendipitously 
discovered by Jason at the final hearing in Fitzpatrick v. AXA, FINRA Case No. 16-03454. In that 
arbitration, AXA played a previously unproduced telephone recording while cross examining the 
claimant. The incident was described in an article that appeared in Financial Planning on June 
13, 2019, “’That’s not me!’ What happened when AXA played a recording in an arbitration.”
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Although he continues to wonder if there was a better way, at the same time, his client started 
protesting, as the article indicates: “That’s not me!”, Jason objected to the playing of the 
recording because it had not been produced. The Panel side-barred on the issue. It was late in 
the day, so the Panel ordered that the parties figure out if the recording had been produced and, 
if not, ordered AXA to produce it by midnight the next day. Unlike Morgan Stanley, AXA did 
produce it that night and Jason used the recording the next day to impeach the broker who had to 
admit that it was him on the recording, impersonating the claimant. 
 

It was the strangest moment that Jason has ever encountered at a hearing. He ultimately did 
not make a motion for sanctions but believes that the moment helped the panel in its 
determination to award attorneys’ fees to his clients.

6 AXA obviously intended the recording to 
provide a “gotcha” moment that backfired. 
 

4. Other Broker-Dealer Gamesmanship 
 
Jud recently dealt with a broker-dealer firm that filed a frivolous counterclaim in order to 
manufacture a discovery dispute with claimants in an attempt to invade the attorney work 
product doctrine.7

7 This involved a claim for a second group of claimants Jud represented after 
successfully representing a first group against the same respondents for the same fraudulent 
activity. Broker- dealers have filed counterclaims in the past as an intimidation tactic, but it is a 
very interesting abuse of the discovery process that all investor representatives should be 
prepared for. 
 
 

Arbitrators Are Trained to Deal with Discovery Abuses 
 

As referenced in the awards and orders discussed above, as well as in other PIABA 
presentations from annual meetings past, FINRA trains arbitrators to demand that parties act in 
good faith act when conducting discovery as required by Rule 12506.

8  Arbitrators and 
practitioners alike should use FINRA’s discovery guide to their advantage, engage in motion 
practice to obtain discovery rulings, ensure discovery requests and discovery orders are 
complied with, and obtain orders of appearance and production. Finally, when the time comes, 

 
5 The incident was described in an article published in Marsh, Ann. “That’s not me! What happened when 
AXA played a recording in an arbitration.” Financial Planning, 13 June 2019. Attached hereto as Exhibit 4. 
 
6 The Final Award in Fitzpatrick v. AXA Advisors, LLC, FINRA Case No. 16-03454 is attached as Exhibit 
5. 
 
7 A redacted version of an opposition Jud filed is attached as Exhibit 6. 
 
8 The relevant sections of FINRA’s Basic Arbitrator Training from October 2018 is attached as Exhibit 7. 



 

practitioners should be prepared to ask the Panel for sanctions. According to FINRA’s Basic 
Arbitrator Training: 
 

Failure to cooperate in the exchange of documents and information as required 
under the Code may result in sanctions. The panel may issue sanctions against 
any party in accordance with Rule 12212(a) for: 

 
• failing to comply with the discovery provision of the Code, unless the 

panel determines that there is substantial justification for the failure to 
comply; or 

• frivolously objecting to the production of requested documents or 
information.

9
 

 
Unless prohibited by law, sanctions may include, but are not limited to: 

 
• assessing monetary penalties payable to one or more parties; 
• precluding a party from presenting evidence; 
• making an adverse inference against the party; 
• assessing postponement and/or forum fees; 
• assessing attorneys’ fees, costs and expenses; 
• initiating a disciplinary referral; and 
• dismissing with prejudice a claim, defense, or proceeding.
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Finally, arbitrators and practitioners should also be aware that where a broker-dealer claims that a 
document can not be produced because it no longer exists (a claim with SEC document 
retention implications), arbitrators “may direct the party to state in a sworn, written statement 
called an affidavit that it doesn’t exist.” As described above, it is these affidavits that are often 
one of the first steps laid in ultimately obtaining a sanctions order for abusive discovery 
practices. In other words, stating falsely under oath that a document does not exist, when it does 
exist, should lead a panel to at least consider sanctioning a broker. 
 

 
Practical Tips 

 
Like all major decisions an attorney makes during the course of an arbitration, filing a motion for 
sanctions will test the claimant’s and the attorney’s credibility. It is important to ensure that the 
claimant has clean hands, before accusing the broker-dealer of having unclean hands. In other 
words, as Stuart did in the motion he filed in Fratto v. Wells Fargo, make sure your client or 
clients can credibly claim that they are acting in good faith by complying with FINRA’s Discovery 
Guide and that broker-dealer’s reasonable, non-objectionable discovery request, before 
accusing the broker-dealer firm of not acting in good faith. 
 

Finally, and this pertains to all substantive documents the panel will review, take the opportunity 
to educate the panel about why the broker-dealer does not want to produce the documents. As 
mentioned above, the decision to produce or not, like all decisions broker-dealer firms make, 

 
9 Id., at p. 37 of 132. 
 
10 Exh. 7, at p. 38 of 132. 



 

comes down to a bottom line, risk assessment. Producing the document it does not want to 
produce will certainly increase the value of what it ultimately has to pay Claimant. Tell the 
arbitration panel why that is the case. After coloring the Panel’s opinion about the merits, 
describe the risk assessment the broker-dealer made, how that does not comport with FINRA’s 
good-faith requirements, and then argue that sanctions should be ordered. At a minimum, you 
have accomplished the goal of educating the panel about the merits of the case. 
 
 

Conclusion 
 
Broker-Dealer misconduct in the discovery process is obviously a problem that effective counsel 
will try to prevent. When it occurs but get discovered, effective counsel can press that 
knowledge to their client’s advantage. 































































































































MIXED MEDIA FOR A SUCCESSFUL PRESENTATION 
 

Hugh Berkson & Sam Edwards1 
 
 
Introduction 
 
There is a substantial body of scientific research devoted to the subject of how people learn, and 
whether they learn better via visual or auditoria media.  It should come as no surprise to most 
legal tacticians, but the consensus among those who have conducted the research is that people: 
(1) process visual information more quickly than they do auditory information; (2) focus on color 
graphics more than they do black and white ones; (3) retain information gleaned from visuals 
longer than they do from oral presentations; and, (4) respond best to a mix of oral and visual 
presentation of information. 
 
While this is hopefully not new information for most seasoned litigators, gaining a better 
understanding of why these things are true should help a trial lawyer use mixed media to the best 
advantage for his or her clients and cases. 
 
Visual vs Oral Presentations 
 
Those who have researched the subject of whether visual or oral presentations are more 
compelling weigh in favor of visual ones.  Why would that be the case?    First, there is a long 
history of humans using visual images. We have used pictures to record our experiences for 250 
centuries, pictograms and ideograms for the next 20 centuries, and words for only the remaining 
15 centuries.2  Second, the majority of information we perceive is visual.  In fact, approximately 
90% of information the brain receives is non-verbal.3   This tilt of information is not accidental, but 
rather hard wired into our systems in such a way that humans process visuals more quickly than 
they do text –60,000 times faster.4  And, third, Biology explains this huge disparity in learning as 
well our natural inclination towards visual information.  In the human body, 40% of nerve fibers 
are linked to the retina.5  Additionally, the part of the brain used to process words is small in 

 
1 Hugh Berkson is a principal with McCarthy, Lebit, Crystal & Liffman Co., LPA in Cleveland.  He is a 
past-president of PIABA and has served on PIABA’s board of directors since 2011.  Sam Edwards is a 
partner with Shepherd Smith Edwards & Kantas in Houston.  He is the current President of PIABA and 
has served on its board of directors since 2013? 
 
2 Dewan, Pauline, Words Versus Pictures: Leveraging the Research on Visual Communication, 
Partnership Vol. 10, No. 1 (2015); available at: 
https://journal.lib.uoguelph.ca/index.php/perj/article/view/3137. 
 
3 www.pixelo.net/visuals-vs-text-content-format-better/ (March 21, 2018). 
 
4 Gillet, Rachel, Why We’re More Likely To Remember Content With Images And Video, Fast Company 
(Sept. 18, 2014; available at https://www.fastcompany.com/3035856/why-were-more-likely-to-remember-
content-with-images-and-video-infogr (Referencing a 3M study). 
 
5 Jandhyala, Dana, Visual Learning: 6 Reasons Why Visuals Are The Most Powerful Aspect of eLearning, 
(Dec 8, 2017); available at: https://elearningindustry.com/visual-learning-6-reasons-visuals-powerful-
aspect-elearning. 

https://journal.lib.uoguelph.ca/index.php/perj/article/view/3137
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comparison to the part that processes visual images.6  Humans can therefore: see images that 
last for 13 milliseconds; gain the sense of a visual scene in 1/10 of a second; and register 36,000 
visual messages per hour.7   
 
Not only do we process visual information much faster that auditory, we also remember it much 
better.  People remember up to 80% of what the visual information they receive, i.e. pictures and 
graphs, compared to approximately 20% of what they only read.8  One scientific study found that 
people had significantly better short-term recall of words they saw, rather than the words they 
heard, and that they enjoyed much better recall of short words compared with longer words.9  
That said, not all pictures are created equal, and neither are all words.  Studies show that 
decorative images are not remembered as well as informative ones.  So, in making presentation 
materials, making it “pretty” is not as important as making it informative.  Additionally, concrete 
words are remembered better than abstract ones.10  So, the prose you choose as a part of your 
presentation needs to be clear and unequivocal rather than poetic and interesting if it is to be 
remembered beyond the actual presentation.  
 
As a result, it should come as no surprise that 65% of people are visual learners.11  Drilling down 
further, it might surprise some that women tend to be more visually oriented than men.12  Women 
are also more likely to face adverse consequences from learning style mismatches than are 
men.13  Obviously, litigators want everyone to understand and remember their message.  Knowing 
that presenting the message in a format half the population (or more) is not inclined to find 
compelling or recall should serve as a powerful motivator to ensure that trial attorneys spend as 
much time on the format of the presentation as the information in it.   
 
Most importantly, as with most things in life, combining together makes it better.  That means, 
people who tie images to words enjoy better recall.14  Consider, for example, a study in which a 
number of second-year dance students were taught two dance phrases.  Some were taught by 
presenting a video clip, and some were taught through verbal instruction.  Each was recorded as 
they performed the material.   They were then presented complementary information using the 
other modality and recorded again.  Finally, they were recorded again 10 days later.  While 

 
6 Kouyoumdjian, Haig, Learning Through Visuals, Psychology Today (Jul. 20, 2012); available at: 
https://www.psychologytoday.com/us/blog/get-psyched/201207/learning-through-visuals. 
 
7 Jandhyala, Supra. 
 
8 www.pixelo.net/visuals-vs-text-content-format-better/ (March 21, 2018). 
 
9 Hilton, Elizaeth, Differences in Visuan and Auditory Short-Term Memory, IU South Bend Undergraduate 
Research Journal, Vol 4 (2001); available at: 
https://scholarworks.iu.edu/journals/index.php/iusburj/article/view/19810. 
 
10 Id. 
 
11 Bradford, Wiliam C., Researching the Visual Learner: Teaching Property Through Art, The Law 
Teacher, Vol. 11 (Sep. 10, 2004); available at 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=587201. 
 
12 Id. 
 
13 Id. 
 
14 Kouyoumdjian, Supra. 

https://www.psychologytoday.com/us/blog/get-psyched/201207/learning-through-visuals
http://www.pixelo.net/visuals-vs-text-content-format-better/
https://scholarworks.iu.edu/journals/index.php/iusburj/article/view/19810
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observation produced a better result than did verbal instruction alone, completeness scores 
showed that recall was generally better after the second learning step, compared to the first alone.   
 
The reason this combined approach is thought to be that the brain’s architecture implies a 
perceptual parity between the senses – audition and vision.  Cross-sensory integration occurs 
completely and early in the perceptual stream.15  Put into English, words have a single code in 
the brain while visuals have two (visual and verbal – the word tied to the picture).  Thus, given the 
two codes associated with the visual, the odds of recall are increased to a significant degree.16  

 
Communicating with both graphics and text is well suited to the way our minds 
work.  Reed points out that “our cognitive abilities to comprehend, remember, 
reason, solve problems, and make decisions depend on a rich combination of 
words and images.”  Language itself rests on a foundation of visual thinking, and 
metaphoric language in particular is inextricably linked with visual images.  
Metaphors underlie abstract thinking “by mapping them onto concrete ides.”  In the 
unconscious mind, the verbal and visual are also inextricably linked.  If we have 
different ways of communicating, it makes little sense to rely on only one.17 
 

The overwhelming research therefore supports that the most effective presentation will include 
both a visual and an audible component, will rely primarily on shorter words, and will use concrete 
words more frequently than abstract ones.  While all of these concepts seem intuitive to the 
seasoned litigator, it does not hurt to know why these concepts are true how best to incorporate 
them into a compelling presentation. 
 
Caveats and Tips 
 
There are a few things to keep in mind as an attorney contemplates using visual aids during the 
course of a legal presentation.  First and foremost, a visual aid works only when the viewer can 
see it clearly.  Small, cluttered text and images convey little to the person across the room 
suffering from poor visual acuity.  The presenter is asked to keep the following in mind as the 
visual presentation is developed: 
 

1. Use sans-serif fonts – they present better on screens and projectors.  The ten most 
popular sans-serif fonts are: Apercu, Futura, Proxima Nova, Avenir, Brandon 
Grotesque, GT America, GT Walsheim, Circular, Gotham and Graphik.18  The 
resolution inherent in video monitors and projectors does not do well with the small 
flourishes serif fonts feature on each character. 

2. Do not litter graphs with unnecessary data or images.  Plot only what is important.  
Furthermore, never use the “3D” charting options available in excel.  The 3D effect 
only serves to confuse the image and force the viewer to re-imagine the chart in 2D to 
better compare the height of the various bars or positions of the various plot 

 
15 Bläsing, Bettina E., Coogan, Jenny, BLondi, Josè, and Schlack, Thomas, Watching or Listening: How 
Visual and Verbal Information Contribute to Learning a Complex Dance Phrase, Frontiers in Psychology 
(Nov. 30, 2018), available at: https://www.frontiersin.org/articles/10.3389/fpsyg.2018.02371/full. 
 
16 Dewan, Supra. 
 
17 Id. (citations omitted). 
 
18 https://www.typewolf.com/top-10-sans-serif-fonts 

https://www.frontiersin.org/articles/10.3389/fpsyg.2018.02371/full


points/lines.  A compelling chart also lacks unnecessary elements like outlines, 
gridlines, or backgrounds.  The focus should be on the data alone. 

3. Use the right chart for the right data.  The following concepts help with choosing the 
correct type of chart: 

a. Bar charts are best for showing comparisons of categorical data; and, 
b. Line charts are best for tracking changes over time with continuous data. 

4. Use the best layout for the chart you’re using.  The following concepts help: 
a. You are likely better off avoiding a legend and instead labeling each line, next 

to the terminus of that line on a line chart.  The viewer therefore does not have 
to continue to move the eye from the bottom to the line to figure out the chart’s 
meaning.  

i. Naturally, there are exceptions.  High density charts, like scatterplots, 
get cluttered quickly when using labels. 

ii. If there are few categories, such as in bubble charts comparing two 
categories, a legend works better. 

b. Use descriptive titles.  For example, rather than the title “Peterson Account 
Value,” consider the tile “Excessive Trading Causes Peterson Losses.”  While 
it’s possible the title could be considered as a dreaded example of “Telling not 
showing,” the fact is that the chart itself will validate the title, making the entire 
image more compelling to the viewer. 

c. Use bright contrasting colors for important elements of the chart and soft muted 
colors to push less important elements into the background. 

d. Keep aspect ratios in mind when sizing the chart.  Narrowing the width of a line 
chart will serve to make each increase or decrease in amplitude more dramatic.  
 

An outstanding primer for effective charts, including examples proving each point, was prepared 
by Midori Nediger in 2018 and is readily available on the Web.19 
 
Knowing your technology is also a vitally important component to effective presentations.  If the 
presenting attorney decides to use a computer or tablet to assist with the visual elements of the 
presentation, they need to know how to use both the hardware and the software or at least make 
sure there is someone present to help who is intimately familiar with the hardware and software 
being used.  A series of avoidable tech mishaps will derail even the best presentation.  Spend the 
time necessary so using the hardware and software becomes second nature. 
 
Finally, there is a persistent thought that a plaintiff’s (or claimant’s) lawyer shouldn’t use high-tech 
presentation methods for fear of creating the wrong image in the fact-finders’ minds.  The concern 
is the feeling that the factfinder my believe the victim clearly has a lot of money – how else could 
they afford a lawyer with all that fancy technology?  Fortunately, those fears are (mostly) 
misplaced.  First, presentation technology has become fairly commonplace.  There’s no more 
“razzle dazzle” effect.  Second, it is easy to defuse those concerns by addressing them at the 
outset.  Years ago, one of the authors of this paper, Hugh Berkson, was representing a large 
insurance company defending a bad-faith claim.  Plaintiff’s counsel was a defense lawyer who 
decided to change sides for this one case.  Plaintiff was a court reporter and used her connections 
to bring a technology team into the courtroom to run the exhibits, computer, and projector.  Mr. 
Berkson brought his associate to do the same.  During the course of the opening statement, Mr. 
Berkson told the jury that he too would be using the computer and projector to display graphics 
and exhibits through the course of the trial.  He introduced his tech team: his associate.   

 
19 Nediger, Midori, 10 Do’s and Don’ts of Infographic and Chart Design (May 14, 2018); available at: 
https://venngage.com/blog/chart-design/. 



Mr. Berkson explained to the jury that he taught his associate everything he knew about the 
software and hardware and it was almost certain there would be tech hiccups along the way.  Mr. 
Berkson asked the jury to blame him for those problems, since he was the one who trained his 
associate.  Job complete – Mr. Berkson had completely undercut the whole “massive insurance 
company with infinite resources who won’t care one bit about the result of the trial.”  To answer 
the question that’s surely coming, yes, Mr. Berkson did get a jury award that was less than 1/20th 
of the Plaintiff’s last settlement demand. 
 
Conclusion 
 
The goal of any trial or arbitration presentation is to convince the factfinder.  Most litigators have 
learned through trial-and-error and anecdotal experiences.  A survey of literature on the subject 
of learning styles reveals that litigators’ gut instincts are correct: visual aids make a huge 
difference in the quality of a presentation.  In fact, it is nearly certain that the factfinders will 
remember more, and will find more convincing, material they perceive through a visual medium.  
But, even then, the combination of auditory and visual messages is more compelling and easier 
to remember than either auditory or visual messages standing alone.  A high-quality and 
compelling presentation will: (1) use simple images; (2) use short words; and, (3) focus on 
concrete rather than abstract words.  Such a presentation will be more likely to be remembered, 
and more likely to be believed, than one that is not so structured. 
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compelling weigh in favor of visual ones.  Why would that be the case?    First, there is a long 
history of humans using visual images. We have used pictures to record our experiences for 250 
centuries, pictograms and ideograms for the next 20 centuries, and words for only the remaining 
15 centuries.2  Second, the majority of information we perceive is visual.  In fact, approximately 
90% of information the brain receives is non-verbal.3   This tilt of information is not accidental, but 
rather hard wired into our systems in such a way that humans process visuals more quickly than 
they do text –60,000 times faster.4  And, third, Biology explains this huge disparity in learning as 
well our natural inclination towards visual information.  In the human body, 40% of nerve fibers 
are linked to the retina.5  Additionally, the part of the brain used to process words is small in 

 
1 Hugh Berkson is a principal with McCarthy, Lebit, Crystal & Liffman Co., LPA in Cleveland.  He is a 
past-president of PIABA and has served on PIABA’s board of directors since 2011.  Sam Edwards is a 
partner with Shepherd Smith Edwards & Kantas in Houston.  He is the current President of PIABA and 
has served on its board of directors since 2013? 
 
2 Dewan, Pauline, Words Versus Pictures: Leveraging the Research on Visual Communication, 
Partnership Vol. 10, No. 1 (2015); available at: 
https://journal.lib.uoguelph.ca/index.php/perj/article/view/3137. 
 
3 www.pixelo.net/visuals-vs-text-content-format-better/ (March 21, 2018). 
 
4 Gillet, Rachel, Why We’re More Likely To Remember Content With Images And Video, Fast Company 
(Sept. 18, 2014; available at https://www.fastcompany.com/3035856/why-were-more-likely-to-remember-
content-with-images-and-video-infogr (Referencing a 3M study). 
 
5 Jandhyala, Dana, Visual Learning: 6 Reasons Why Visuals Are The Most Powerful Aspect of eLearning, 
(Dec 8, 2017); available at: https://elearningindustry.com/visual-learning-6-reasons-visuals-powerful-
aspect-elearning. 
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comparison to the part that processes visual images.6  Humans can therefore: see images that 
last for 13 milliseconds; gain the sense of a visual scene in 1/10 of a second; and register 36,000 
visual messages per hour.7   
 
Not only do we process visual information much faster that auditory, we also remember it much 
better.  People remember up to 80% of what the visual information they receive, i.e. pictures and 
graphs, compared to approximately 20% of what they only read.8  One scientific study found that 
people had significantly better short-term recall of words they saw, rather than the words they 
heard, and that they enjoyed much better recall of short words compared with longer words.9  
That said, not all pictures are created equal, and neither are all words.  Studies show that 
decorative images are not remembered as well as informative ones.  So, in making presentation 
materials, making it “pretty” is not as important as making it informative.  Additionally, concrete 
words are remembered better than abstract ones.10  So, the prose you choose as a part of your 
presentation needs to be clear and unequivocal rather than poetic and interesting if it is to be 
remembered beyond the actual presentation.  
 
As a result, it should come as no surprise that 65% of people are visual learners.11  Drilling down 
further, it might surprise some that women tend to be more visually oriented than men.12  Women 
are also more likely to face adverse consequences from learning style mismatches than are 
men.13  Obviously, litigators want everyone to understand and remember their message.  Knowing 
that presenting the message in a format half the population (or more) is not inclined to find 
compelling or recall should serve as a powerful motivator to ensure that trial attorneys spend as 
much time on the format of the presentation as the information in it.   
 
Most importantly, as with most things in life, combining together makes it better.  That means, 
people who tie images to words enjoy better recall.14  Consider, for example, a study in which a 
number of second-year dance students were taught two dance phrases.  Some were taught by 
presenting a video clip, and some were taught through verbal instruction.  Each was recorded as 
they performed the material.   They were then presented complementary information using the 
other modality and recorded again.  Finally, they were recorded again 10 days later.  While 

 
6 Kouyoumdjian, Haig, Learning Through Visuals, Psychology Today (Jul. 20, 2012); available at: 
https://www.psychologytoday.com/us/blog/get-psyched/201207/learning-through-visuals. 
 
7 Jandhyala, Supra. 
 
8 www.pixelo.net/visuals-vs-text-content-format-better/ (March 21, 2018). 
 
9 Hilton, Elizaeth, Differences in Visuan and Auditory Short-Term Memory, IU South Bend Undergraduate 
Research Journal, Vol 4 (2001); available at: 
https://scholarworks.iu.edu/journals/index.php/iusburj/article/view/19810. 
 
10 Id. 
 
11 Bradford, Wiliam C., Researching the Visual Learner: Teaching Property Through Art, The Law 
Teacher, Vol. 11 (Sep. 10, 2004); available at 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=587201. 
 
12 Id. 
 
13 Id. 
 
14 Kouyoumdjian, Supra. 
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observation produced a better result than did verbal instruction alone, completeness scores 
showed that recall was generally better after the second learning step, compared to the first alone.   
 
The reason this combined approach is thought to be that the brain’s architecture implies a 
perceptual parity between the senses – audition and vision.  Cross-sensory integration occurs 
completely and early in the perceptual stream.15  Put into English, words have a single code in 
the brain while visuals have two (visual and verbal – the word tied to the picture).  Thus, given the 
two codes associated with the visual, the odds of recall are increased to a significant degree.16  

 
Communicating with both graphics and text is well suited to the way our minds 
work.  Reed points out that “our cognitive abilities to comprehend, remember, 
reason, solve problems, and make decisions depend on a rich combination of 
words and images.”  Language itself rests on a foundation of visual thinking, and 
metaphoric language in particular is inextricably linked with visual images.  
Metaphors underlie abstract thinking “by mapping them onto concrete ides.”  In the 
unconscious mind, the verbal and visual are also inextricably linked.  If we have 
different ways of communicating, it makes little sense to rely on only one.17 
 

The overwhelming research therefore supports that the most effective presentation will include 
both a visual and an audible component, will rely primarily on shorter words, and will use concrete 
words more frequently than abstract ones.  While all of these concepts seem intuitive to the 
seasoned litigator, it does not hurt to know why these concepts are true how best to incorporate 
them into a compelling presentation. 
 
Caveats and Tips 
 
There are a few things to keep in mind as an attorney contemplates using visual aids during the 
course of a legal presentation.  First and foremost, a visual aid works only when the viewer can 
see it clearly.  Small, cluttered text and images convey little to the person across the room 
suffering from poor visual acuity.  The presenter is asked to keep the following in mind as the 
visual presentation is developed: 
 

1. Use sans-serif fonts – they present better on screens and projectors.  The ten most 
popular sans-serif fonts are: Apercu, Futura, Proxima Nova, Avenir, Brandon 
Grotesque, GT America, GT Walsheim, Circular, Gotham and Graphik.18  The 
resolution inherent in video monitors and projectors does not do well with the small 
flourishes serif fonts feature on each character. 

2. Do not litter graphs with unnecessary data or images.  Plot only what is important.  
Furthermore, never use the “3D” charting options available in excel.  The 3D effect 
only serves to confuse the image and force the viewer to re-imagine the chart in 2D to 
better compare the height of the various bars or positions of the various plot 

 
15 Bläsing, Bettina E., Coogan, Jenny, BLondi, Josè, and Schlack, Thomas, Watching or Listening: How 
Visual and Verbal Information Contribute to Learning a Complex Dance Phrase, Frontiers in Psychology 
(Nov. 30, 2018), available at: https://www.frontiersin.org/articles/10.3389/fpsyg.2018.02371/full. 
 
16 Dewan, Supra. 
 
17 Id. (citations omitted). 
 
18 https://www.typewolf.com/top-10-sans-serif-fonts 
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points/lines.  A compelling chart also lacks unnecessary elements like outlines, 
gridlines, or backgrounds.  The focus should be on the data alone. 

3. Use the right chart for the right data.  The following concepts help with choosing the 
correct type of chart: 

a. Bar charts are best for showing comparisons of categorical data; and, 
b. Line charts are best for tracking changes over time with continuous data. 

4. Use the best layout for the chart you’re using.  The following concepts help: 
a. You are likely better off avoiding a legend and instead labeling each line, next 

to the terminus of that line on a line chart.  The viewer therefore does not have 
to continue to move the eye from the bottom to the line to figure out the chart’s 
meaning.  

i. Naturally, there are exceptions.  High density charts, like scatterplots, 
get cluttered quickly when using labels. 

ii. If there are few categories, such as in bubble charts comparing two 
categories, a legend works better. 

b. Use descriptive titles.  For example, rather than the title “Peterson Account 
Value,” consider the tile “Excessive Trading Causes Peterson Losses.”  While 
it’s possible the title could be considered as a dreaded example of “Telling not 
showing,” the fact is that the chart itself will validate the title, making the entire 
image more compelling to the viewer. 

c. Use bright contrasting colors for important elements of the chart and soft muted 
colors to push less important elements into the background. 

d. Keep aspect ratios in mind when sizing the chart.  Narrowing the width of a line 
chart will serve to make each increase or decrease in amplitude more dramatic.  
 

An outstanding primer for effective charts, including examples proving each point, was prepared 
by Midori Nediger in 2018 and is readily available on the Web.19 
 
Knowing your technology is also a vitally important component to effective presentations.  If the 
presenting attorney decides to use a computer or tablet to assist with the visual elements of the 
presentation, they need to know how to use both the hardware and the software or at least make 
sure there is someone present to help who is intimately familiar with the hardware and software 
being used.  A series of avoidable tech mishaps will derail even the best presentation.  Spend the 
time necessary so using the hardware and software becomes second nature. 
 
Finally, there is a persistent thought that a plaintiff’s (or claimant’s) lawyer shouldn’t use high-tech 
presentation methods for fear of creating the wrong image in the fact-finders’ minds.  The concern 
is the feeling that the factfinder my believe the victim clearly has a lot of money – how else could 
they afford a lawyer with all that fancy technology?  Fortunately, those fears are (mostly) 
misplaced.  First, presentation technology has become fairly commonplace.  There’s no more 
“razzle dazzle” effect.  Second, it is easy to defuse those concerns by addressing them at the 
outset.  Years ago, one of the authors of this paper, Hugh Berkson, was representing a large 
insurance company defending a bad-faith claim.  Plaintiff’s counsel was a defense lawyer who 
decided to change sides for this one case.  Plaintiff was a court reporter and used her connections 
to bring a technology team into the courtroom to run the exhibits, computer, and projector.  Mr. 
Berkson brought his associate to do the same.  During the course of the opening statement, Mr. 
Berkson told the jury that he too would be using the computer and projector to display graphics 
and exhibits through the course of the trial.  He introduced his tech team: his associate.   

 
19 Nediger, Midori, 10 Do’s and Don’ts of Infographic and Chart Design (May 14, 2018); available at: 
https://venngage.com/blog/chart-design/. 



Mr. Berkson explained to the jury that he taught his associate everything he knew about the 
software and hardware and it was almost certain there would be tech hiccups along the way.  Mr. 
Berkson asked the jury to blame him for those problems, since he was the one who trained his 
associate.  Job complete – Mr. Berkson had completely undercut the whole “massive insurance 
company with infinite resources who won’t care one bit about the result of the trial.”  To answer 
the question that’s surely coming, yes, Mr. Berkson did get a jury award that was less than 1/20th 
of the Plaintiff’s last settlement demand. 
 
Conclusion 
 
The goal of any trial or arbitration presentation is to convince the factfinder.  Most litigators have 
learned through trial-and-error and anecdotal experiences.  A survey of literature on the subject 
of learning styles reveals that litigators’ gut instincts are correct: visual aids make a huge 
difference in the quality of a presentation.  In fact, it is nearly certain that the factfinders will 
remember more, and will find more convincing, material they perceive through a visual medium.  
But, even then, the combination of auditory and visual messages is more compelling and easier 
to remember than either auditory or visual messages standing alone.  A high-quality and 
compelling presentation will: (1) use simple images; (2) use short words; and, (3) focus on 
concrete rather than abstract words.  Such a presentation will be more likely to be remembered, 
and more likely to be believed, than one that is not so structured. 
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1	 The SEC’s Federal Register notices for Reg BI, Form CRS, Interpretation of Solely Incidental and Interpretation of Investment Advisers’ Obligations are available 
at https://www.sec.gov/rules/final.shtml. The SEC’s Regulation Best Interest, A Small Entity Compliance Guide is available at https://www.sec.gov/info/
smallbus/secg/regulation-best-interest, and Form CRS Relationship Summary; Amendments to Form ADV, A Small Entity Compliance Guide is available at 
https://www.sec.gov/info/smallbus/secg/form-crs-relationship-summary. 

Reg BI and Form CRS Firm Checklist	 Compliance Date is June 30, 2020

FINRA is providing this checklist to help members assess their obligations under the SEC’s Regulation 
Best Interest (Reg BI) and Form CRS Relationship Summary (Form CRS). This checklist explains key 
differences between FINRA rules and Reg BI and Form CRS. The checklist is not a substitute for any rule. 
Only the rule can provide definitive information regarding its requirements. Interpretive questions 
should be directed to the SEC, at IABDQuestions@sec.gov. You should carefully review the SEC’s new 
rules and interpretations, related Federal Register notices and the SEC’s Small Entity Compliance Guides, 	
which provide important information on the new obligations.1

REG BI

1 Do you have procedures and training in place to assess recommendations using a best interest standard?


Status

Completed
✔

Securities recommendations must be in the retail customer’s best interest. The firm and the associated 
person (AP) may not place their interests ahead of the retail customer’s. This is a change from FINRA’s 
suitability standard, which does not have an explicit best interest requirement. The best interest 
standard is an overarching obligation, which is satisfied only if you comply with four component 
obligations: Care, Disclosure, Conflict of Interest and Compliance.

2 Do you apply a best interest standard to recommendations of types of accounts?


Status

Completed
✔

Unlike FINRA’s suitability rule, the best interest standard explicitly applies to recommendations of types 
of accounts. A broker-dealer (BD) or AP must have a reasonable basis to believe that a recommendation 
of a securities account type (e.g., brokerage or advisory, or among the types of accounts offered by the 
firm, including IRAs) is in the retail customer’s best interest at the time of the recommendation and 
does not place the financial or other interest of the BD or AP ahead of the interest of the retail customer. 

In general, when considering recommendations of types of accounts, you should consider: (a) services 
and products provided in the account; (b) projected cost of the account; (c) alternative account types 
available; (d) services the retail customer requests; and (e) the retail customer’s investment profile. 

With regard to IRAs, in addition to the factors above, you should consider: (a) fees and expenses; (b) level 
of services available; (c) ability to take penalty-free withdrawals; (d) application of required minimum 
distributions; (e) protections from creditors and legal judgments; (f) holdings of employer stock; and 	
(g) any special features of the existing account.
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REG BI

3 If you agree to provide account monitoring, do you apply the best interest standard to both explicit  
and implicit hold recommendations?


Status

Completed
✔

Reg BI imposes no duty to monitor a customer’s account following a recommendation. However, if you 
agree to perform account monitoring services, you are taking on an obligation to review and make 
recommendations regarding the account (e.g., to buy, sell or hold) on the specified, periodic basis that 
you have agreed to with the retail customer. In such circumstances, Reg BI would apply even where you 
remain silent (i.e., an implicit hold recommendation). 

For example, if you agree to monitor a retail customer’s account on a quarterly basis, the quarterly 
review and resulting recommendation will be subject to Reg BI, including an implicit recommendation 
to hold if you are silent as to the securities in the account. In addition, if you agree to monitor the 
customer’s account, you are required to disclose the terms of such account monitoring services 
(including the scope and frequency of such services) pursuant to the Disclosure Obligation. IA 
registration requirements also might apply if a BD agrees to conduct ongoing monitoring in a manner 
not reasonably related to providing buy, sell or hold recommendations. 

Importantly, you may voluntarily, and without any agreement with your customer, review the holdings 
in your retail customer’s account for the purposes of determining whether to provide a recommendation 
to the customer. This voluntary review is not considered to be “account monitoring,” and would not 
create an implied agreement with the customer to monitor the account.

4 Do you consider the elements of care, skill and costs when making recommendations to retail 
customers?


Status

Completed
✔

Reg BI incorporates FINRA’s reasonable-basis (i.e. knowing the product and having a reasonable 	
basis to believe it is appropriate for at least some investors) and customer-specific (i.e. knowing 	
the customer and having a reasonable basis to believe a particular recommendation is appropriate 	
for a specific customer based on that customer’s investment profile) suitability obligations with 	
important enhancements. 

Care, skill and costs (in addition to applying a best interest standard) are new express elements for 
consideration when making recommendations to retail customers. 

Cost must always be considered when making a recommendation. Moreover, consideration of cost 
includes not only the cost of purchase, but also any costs that may apply to the future sale or exchange 
of the security, such as deferred sales charges or liquidation costs. However, while cost must always 	
be considered, it is not dispositive, and its inclusion in the rule text is not intended to limit or foreclose 	
a recommendation of a more costly product if there is a reasonable basis to believe that product is in 
the best interest of a particular retail customer. 

5 Do you guard against excessive trading, irrespective of whether the BD or AP “controls” the account?


Status

Completed
✔

Reg BI incorporates FINRA’s quantitative suitability obligation (that a series of recommended 
transactions are appropriate and not excessive). However, in a change from FINRA’s quantitative 
suitability obligation, Reg BI applies the best interest standard to a series of recommended transactions, 
irrespective of whether the BD exercises actual or de facto control over a customer’s account. 
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REG BI

6 Do you consider reasonably available alternatives to the recommendation?


Status

Completed
✔

You should consider reasonably available alternatives, if any, offered by your BD in determining whether 
you have a reasonable basis for making the recommendation. An evaluation of reasonably available 
alternatives does not require an evaluation of every possible alternative (including those offered 	
outside the firm) nor require BDs to recommend one ‘‘best’’ product.

A BD should have a reasonable process for establishing and understanding the scope of such 
“reasonably available alternatives” that would be considered by particular APs or groups of APs	
(e.g., groups that specialize in particular product lines) in fulfilling the reasonable diligence, care 	
and skill requirements under the Care Obligation.

7 Do you consider how to ensure that high-risk or complex products are in a retail customer’s best 
interest?


Status

Completed
✔

Although not a rule requirement, BDs should consider, as a best practice, applying heightened scrutiny 
as to whether high-risk or complex investments, such as inverse and leveraged ETFs, are in a retail 
customer’s best interest. 

8
Prior to or at the time of the recommendation, do you provide retail customers with full and fair  
written disclosure of all material facts relating to the scope and terms of the relationship with the  
retail customer, including:


Status

Completed
✔

 The capacity in which you are acting (BD or IA)?

A standalone BD generally may satisfy this requirement by delivering the Form CRS to the retail 
customer.

For BDs who are dually registered, and APs who are either dually registered or who are not 	
dually registered but only offer BD services through a firm that is dually registered, providing 	
Form CRS will not be sufficient to disclose their capacity, and they must disclose if they are acting 
as a BD when making a recommendation. 

In addition, an AP of a dual registrant who does not offer investment advisory services must 
disclose that fact as a material limitation. Similarly, an AP registered in a limited capacity 	
(e.g., a Series 6) must disclose that limitation (i.e., she cannot recommend all available products). 

 Material fees and costs that apply to the retail customer’s transactions, holdings, and accounts?

This should build upon the fees and costs disclosure in Form CRS, with more particularity, such 
as whether fees are deducted from the customer’s account per transaction or quarterly. This 
obligation would not require individualized disclosure for each retail customer. Rather, the use 
of standardized numerical or other non-individualized disclosure (e.g., reasonable dollar or 
percentage ranges) is permissible.
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REG BI

 The type and scope of services – whether or not the BD will monitor the retail customer’s account 	
	 and, if so, the scope and frequency of those services?

Although Form CRS may disclose that the firm provides account monitoring services, Reg BI 
requires disclosure about whether or not account monitoring would occur for the particular retail 
customer and the scope and frequency of those services.

 Any requirements for retail customers to open or maintain an account or establish a relationship 	
	 (e.g., minimum account size)?

This would include any requirements for retail customers to open or maintain an account, or to 
avoid additional fees when a threshold is crossed, such as a low account balance.

 Any material limitations on the securities or investment strategies involving securities that may  
	 be recommended to the customer?

Material limitations include recommending only proprietary products or a specific asset class; 
products with third-party arrangements (revenue sharing, mutual fund service fees); products 
from a select group of issuers; the fact that IPOs are available only to certain clients; and that 	
an AP of a dually registered firm does not offer investment advisory services or is registered in 	
a limited capacity (e.g., Series 6). 

 The general basis for the recommendation (i.e., what might commonly be described as the firm’s 	
	 investment approach, philosophy, or strategy)? 

This may be standardized or a summary; however, the disclosure should also address 
circumstances when a standardized basis does not apply, and how the BD will notify the 	
customer when that is the case.

As a best practice, firms should encourage APs to discuss the basis for any particular 
recommendation with their retail customers and the associated risks, particularly when the 
recommendation is significant to the customer (e.g., the decision to roll over a 401(k) into an IRA).

 Risks associated with the recommendation?

Standardized disclosure is permitted. 

9 At or prior to making a recommendation, do you make full and fair written disclosure of all material 
facts relating to conflicts of interest?


Status

Completed
✔

Material facts regarding conflicts of interest include, for example: conflicts associated with proprietary 
products, payments from third parties and compensation arrangements. BDs must disclose all material 
facts relating to conflicts of interest associated with the recommendation. This does not require 
that information regarding conflicts be disclosed on a recommendation-by-recommendation basis. 
Standardized written disclosure of this information may be made, provided that it sufficiently identifies 
the material facts relating to conflicts of interest associated with a particular recommendation. 
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REG BI

10
Do you ensure that you do not use the term “advisor” or “adviser” unless you are a registered  
investment adviser, a registered municipal advisor, a registered commodity trading advisor or  
an advisor to a special entity?


Status

Completed
✔

Use of the terms “advisor” or “adviser” in a name or title by: (a) a BD that is not also an RIA; or (b) a 
financial professional that is not a supervised person of an RIA, would presumptively violate Reg BI. 
Exceptions would include a BD/AP that acts on behalf of a municipal advisor or commodity trading 
advisor, or an advisor to a special entity. In addition, an RR of a dually registered BD may use firm 
materials when the BD/IA firm has the term “advisor” or “adviser” in its title.

11 Do APs supplement written disclosures with subsequent oral disclosure?


Status

Completed
✔

Oral disclosure of a material fact may be required to supplement, clarify or update written disclosure 
made previously. BDs must maintain a record that oral disclosure was provided to the retail customer 
(but not the substance of the disclosure). 

Although not required by Reg BI, the SEC encourages, as a best practice, following oral disclosures with 
timely, written disclosure summarizing the information conveyed orally.

12 Do you have policies and procedures to identify and address the firm’s conflicts of interest?


Status

Completed
✔

Firms must have written policies and procedures reasonably designed to identify and, at a minimum, 
disclose or eliminate all conflicts of interest associated with recommendations covered by Reg BI.

A conflict of interest is an interest that might incline a BD or AP – consciously or unconsciously – to 
make a recommendation that is not disinterested.

13 Do you have policies and procedures to identify and mitigate the AP’s conflicts?


Status

Completed
✔

Conflicts that create an incentive for the AP to place the BD’s or AP’s interest ahead of the retail 
customer’s interest must be mitigated.

Mitigation measures will depend on the nature and significance of the incentives and a variety of 
factors related to a BD’s business model, such as its size and retail customer base, and the complexity 	
of the security or investment strategy that is being recommended.

14 Do you have policies and procedures to identify and disclose material limitations on products 
recommended?


Status

Completed
✔

Material limitations include, for example, recommending only proprietary products or a specific asset 
class; products with third-party arrangements; products from a select group of issuers; or making 	
IPOs available only to certain clients.
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REG BI

15 Do you have policies and procedures to prevent material limitations from causing the BD or AP to make 
recommendations that place the BD’s or AP’s interest ahead of the retail customer’s interest?


Status

Completed
✔

Policies and procedures to prevent harm from material limitations could consist of establishing 
product review processes for products that may be recommended, including establishing procedures 
for identifying and mitigating the conflicts of interests associated with the product, or declining to 
recommend a product where you cannot effectively mitigate the conflict, and identifying which retail 
customers would qualify for recommendations from the product menu. 

As part of this process, firms may consider: evaluating the use of “preferred lists”; restricting the retail 
customers to whom a product may be sold; prescribing minimum knowledge requirements for APs 
who may recommend certain products; and conducting periodic product reviews to identify potential 
conflicts of interest, whether the measures addressing conflicts are working as intended, and to modify 
the mitigation measures or product selection accordingly.

16
Do you have policies and procedures to identify and eliminate sales contests, bonuses, non-cash 
compensation and quotas based on the sale of specific securities or specific types of securities  
within a limited time?


Status

Completed
✔

Reg BI bans these practices. This requirement does not apply to compensation practices based on,	
for example, total products sold, or asset growth or accumulation, and customer satisfaction.

This requirement would not prevent a BD from offering only proprietary products, placing material 
limitations on the menu of products, or incentivizing the sale of such products through its 
compensation practices, so long as the incentive is not based on the sale of specific securities or 	
types of securities within a limited period of time.

The requirement also is not intended to prohibit: training or education meetings, provided that these 
meetings are not based on the sale of specific securities or types of securities within a limited period 	
of time; or receipt of certain employee benefits by statutory employees, as these benefits would not 	
be considered to be non-cash compensation for purposes of Reg BI.

17 Have you updated your policies and procedures to ensure compliance with Reg BI?


Status

Completed
✔

Reg BI’s Compliance Obligation requires that BDs establish, maintain and enforce written policies and 
procedures reasonably designed to achieve compliance with Reg BI. 

In addition to the required policies and procedures, depending on the BD’s size and complexity, a 
reasonably designed compliance program generally would also include: controls, remediation of 	
non-compliance, training, and periodic review and testing.

Firms may be able to satisfy the Compliance Obligation by adjusting their current systems of 	
supervision and compliance, rather than creating new ones.



Reg BI and Form CRS Firm Checklist	 7

REG BI

18 Have you updated your policies and procedures and systems to ensure Reg BI’s recordkeeping  
obligations are satisfied?


Status

Completed
✔

SEA Rules 17a-3(a)(35) and 17a-4(e)(5) codify the recordkeeping requirements associated with Reg BI.

Current recordkeeping practices will not fully satisfy Reg BI. For example, BDs must provide retail 
customers with additional disclosures that require records. Firms may use a risk-based approach to 
documenting compliance with Reg BI.

19 Have you implemented training to ensure that APs are aware of Reg BI’s requirements?


Status

Completed
✔

The SEC noted that training generally is an important vehicle to communicate firm culture, specific 
requirements of a firm’s code of conduct and its conflicts management framework.

20 Have you aligned your policies and procedures to the definitions in Reg BI?


Status

Completed
✔

	Retail Customer

Reg BI only applies to recommendations to “retail customers.” Reg BI defines a “retail 	
customer” as a natural person, or the legal representative of such person, who: (a) receives 	
a recommendation for any securities transaction or investment strategy from a BD or AP; 	
and (b) uses the recommendation primarily for personal, family or household purposes.

	Legal Representative

“Legal representative” includes the non-professional legal representatives of such a natural person, 
e.g., a non-professional trustee that represents the assets of a natural person. Reg BI would not 
apply when the legal representative is acting in a professional capacity as a regulated financial 
services industry professional retained to exercise independent professional judgment. Therefore, 
recommendations to registered IAs and BDs or corporate fiduciaries would not trigger Reg BI. 
On the other hand, recommendations to non-professional trustees, executors, conservators and 
persons holding power of attorney that represent natural persons are covered.

 Recommendation

The final rule release for Reg BI states that this is keyed off of the guidance for FINRA’s 	
suitability rule.

 Investment Strategy

The final rule release for Reg BI states that this is keyed off of the guidance for the FINRA’s 	
suitability rule; however, this will include recommendations of types of accounts.
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REG BI

 Receives and Uses

The SEC has stated that “use” means when, as a result of the recommendation:

•	 the retail customer opens a brokerage account with the BD, regardless of whether the BD 
receives compensation; 

•	 the retail customer has an existing account with the BD and receives a recommendation 	
from the BD, regardless of whether the BD receives or will receive compensation, directly 	
or indirectly, as a result of the recommendation; or

•	 the BD receives or will receive compensation, directly or indirectly, as a result of that 
recommendation, even if that retail customer does not have an account at the firm.

 Personal, Family, or Household Purposes

The phrase “primarily for personal, family, or household purposes” covers any recommendation to 
a natural person for his or her account, other than recommendations to a natural person seeking 
these services for commercial or business purposes. Reg BI would not cover, for example, an 
employee seeking services for an employer or an individual seeking services for a small business 	
or on behalf of another non-natural person entity, such as a charitable trust. 

 Conflict of Interest

A conflict of interest is an interest that might incline a BD or AP – consciously or unconsciously – 	
to make a recommendation that is not disinterested.

 Full and Fair

Sufficient information to enable a retail customer to make an informed decision with regard to 	
a recommendation.
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FORM CRS

1 Have you developed a two-page (four for dual registrants) relationship summary known as Form CRS?


Status

Completed
✔

This applies to both IAs and BDs. Firms must write their relationship summaries in plain language, 
taking into consideration retail investors’ level of financial experience. Firms are encouraged, but not 
required, to use electronic and graphical formatting. 

2 Does your relationship summary include:


Status

Completed
✔

 An introduction to the firm?

This must include: (a) the name of the BD or IA, and whether the firm is registered with the SEC as 
a BD, IA or both; (b) an indication that BD and IA services and fees differ and that it is important 
for the retail investor to understand the differences; and (c) a statement that free and simple 
tools are available to research firms and financial professionals on the SEC’s investment education 
website (Investor.gov/sec), which provides educational materials about BDs, IAs and investors.

 A description of services and advice that can be provided?

The relationship summary must describe all relationships and services offered to retail investors, 
even if the investor at issue does not qualify for or is not being offered a particular service 
currently.

 A description of fees and costs, applicable standard of conduct, and examples of how the firm  
	 makes money and conflicts of interest?

Firms must summarize the principal fees and costs that retail investors incur with respect to 	
their BD and IA accounts, and the conflicts they create.

 Relevant disciplinary history?

The relationship summary must include a separate section about whether a firm and its financial 
professionals have reportable disciplinary history and where investors can conduct further 
research on these events.

 How additional information may be obtained?

Firms must state where retail investors can find additional information about their BD and 	
IA services.

 Prescribed “conversation starters” for investors to ask?

If a required disclosure or conversation starter is inapplicable to your business, or specific 	
wording required by the Form’s instructions is inaccurate, you may omit or modify that 	
disclosure or conversation starter.
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3 Do you have a process in place to file the Form CRS?


Status

Completed
✔

Firms must file the relationship summary through Web CRD® (dual registrants will be required to file 
their relationship summaries using both IARDTM and Web CRD®).

4 Do you have a process in place to update the Form CRS?


Status

Completed
✔

Firms must update Form CRS and file it within 30 days whenever any information becomes materially 
inaccurate.

Firms must communicate any changes in the updated relationship summary to retail investors who 
are existing clients or customers within 60 days after the updates are required to be made and without 
charge. Firms can make the communication by delivering the amended relationship summary or by 
communicating the information through another disclosure that is delivered to the retail investor.

Form CRS General Instruction 8 sets forth requirements for updating the relationship summary, 
including filing and delivering an exhibit that highlights changes to an updated relationship summary.

5 Are you delivering Form CRS to each new or prospective customer who is a retail investor before  
or at the earliest of:


Status

Completed
✔

(a) a recommendation of an account type, a securities transaction or an investment strategy involving 
securities; (b) placing an order for the retail customer; or (c) the opening of a brokerage account for the 	
retail customer?

If included in a packet of information, the relationship summary must be placed first. If the relationship 
summary is delivered electronically, it must be presented prominently in the electronic medium, for 
example, as a direct link or in the body of an email or message, and must be easily accessible for retail 
investors.

6 Do you have a process in place to deliver the relationship summary to existing retail customers?


Status

Completed
✔

Firms must deliver the relationship summary to existing retail investor customers before or at the 
time firms open a new account that is different from the retail investor’s existing account. In addition, 
firms must deliver the relationship summary when they recommend that the retail investor roll over 
assets from a retirement account, or when they recommend or provide a new service or investment 
outside of a formal account (e.g., variable annuities or a first-time purchase of a direct-sold mutual fund 
through a ‘‘check and application’’ process). With respect to existing customers, firms should deliver the 
relationship summary in a manner consistent with the firm’s existing arrangement with that customer 
and with the SEC’s electronic delivery guidance.

Firms must initially deliver the relationship summary to each existing retail investor customer within 	
30 days after the date by which they are first required to electronically file the relationship summary 
with the SEC.
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7 Are you posting the relationship summary on your public website?


Status

Completed
✔

Firms must post the current version of the relationship summary prominently on your public website, 	
if you have one. The instructions set forth requirements, including design requirements, for a 
relationship summary that is posted on your website.

8 Have you adjusted your recordkeeping procedures to reflect the relationship summary?


Status

Completed
✔

BDs must make and keep current a record of the date that each relationship summary was provided to 
each retail investor, including any relationship summary that was provided before such retail investor 
opens an account. 

BDs must maintain and preserve, in an easily accessible place, the following records until at least 
six years after such record or relationship summary is created: (a) all records of the dates that each 
relationship summary was provided to each retail investor, including any relationship summary that 
was provided before such retail investor opens an account, as well as (b) a copy of each relationship 
summary.

































The Problem Affects Everyone

Caregivers
$36,000 

Victims
$120,000

Financial Institutions
$1 billion

(Older Americans 50+)



Why Does This Matter?

RETIREMENT 
SAVINGS LOST:

Average Victim Loses 

$120,000
Average Retirement 
Savings at 50

$108,000



The Problem is Only Going to Get Worse
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Increase in complaints by people 
age 60 and over1

Sources: Census Bureau; Federal Trade Commission (fraud complaints) 
1. 1950 excludes Alaska and Hawaii. 2. Figures are for complaints by 
consumers who reported their age.
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What is the Risk?

$18 Trillion in Assets will move 
between the generations in the next 20 

years.



How Does Exploitation Happen?

of the amount taken 
comes from accounts at 
financial institutions.

60%



Consumer Insights

4 out of 5 older 
consumers prefer 
establishing accounts at 
a credit union with at 
least one exploitation-
prevention service.

41% of consumers better trusted their 
financial institution based on how it 
handled an exploitation situation.

85% prefer their 
financial institution’s 
employees to be highly 
trained to detect and 
prevent exploitation. 
More than discounts.

41%



Advisors are on the 
Frontline in this Battle



Advisors are on the 
Frontline in this Battle



Advisors are on the 
Frontline in this Battle

Reference:  Idzelis, C. Advisors on the 
Frontlines in Battle Against Financial Abuse of 
the Elderly.  Investment News.



Advisors are on the 
Frontline in this Battle



Risk of Not Providing Internal Training



Advisors Interest in Internal Training

of advisors would like mandatory training.
Yet only 33% are required to take such 
training.

83%



DO
How can we get ahead 
of the problem?

2



How Can We Work Together to Outsmart 
the Perpetrators?

TRAINING & EDUCATION



How Do We Get Ahead of the Problem?

Real action before the money leaves the 
account…



Senior Safe Act

• Senior Safe Act became federal law 
in 2018.

• Senior Safe Act provides immunity 
from liability when reporting 
exploitation in good faith for those 
satisfying its requirements.



The BankSafe Pilot Program

10

Developed and 
Reviewed by 200+
Financial Experts

Tested by 2,000
Financial Industry 

Employees



Action Steps 



BankSafe Research

month research study prior 
to national launch6 11 states involved in 

the research

Research partner 
Virginia Tech Center 

for Gerontology



Research Sample

completed the 
BankSafe training 1,816 1,042 in the BankSafe trained group

774 in the control group

Scientific random process to assign 
control group vs. intervention group

Control Group
People in this group were 

BankSafe trained

Intervention Group

Majority of sample in both the intervention and control group had 
taken a financial exploitation course within the last year

People in this group 
received training on 

customer service skills



CONFIDENCE
Did the BankSafe Training Increase 
Confidence?

KNOWLEDGE
Did the BankSafe Training Increase 
Knowledge?

2
3 SAVE MONEY

Did the BankSafe Training Group Save 
Consumers’ Money?

1



AARP BankSafe Trained Group Reported 
Exploitation at a Significantly Higher Rate

The BankSafe trained group reported exploitation at a rate 
4 times higher than the control group. 4x

123

25

Number of Cases Reported



The AARP BankSafe Trained Group 
Saved a Significant Amount of Money

The BankSafe trained group saved just under $1 million, 
which is 16 times more than the control group.16x

$900,915 

$54,384 

Total Funds Saved



The AARP BankSafe Training 
Increases Confidence

After the training, BankSafe learners reported having 
four times as much confidence in recognizing, preventing, 
and reporting cases of exploitation than before the training 
compared to the control group.

4x

Separate possible
victims from the

perpetrators

Identify red flags Report suspicious
activity

Escalate possible
exploitation to your

supervisor

Confidence Increase

Intervention Group
Control Group



The AARP BankSafe Training 
Increases Knowledge

Post-test scores improved 133% among those who had gone 
through the BankSafe training, indicating a significant 
increase in knowledge of financial exploitation.

133%

33%

Increase in Knowledge Assessment Scores

133%



Establishes 
Trust

Meets 
Regulatory 
Guidance

Saves Money

41% increase in customer 
trust when financial 
institutions resolve an 
exploitation situation.

Two banks saved a total of more 
than $3 million in funds when they 
trained their frontlines on 
preventing exploitation.

Training Benefits



Multi-Award Winning Training

11



Industry is Praising Our Award-Winning Training

11

“[The BankSafe training is] the gold standard in the industry.”

“The BankSafe training 
is a game changer…”

“One of the best things about working on BankSafe 
has been how collaborative AARP has been …”



Free to All Credit Unions

Register at 
aarp.org/banksafe

13



DISRUPT
How can we work 
together to outsmart 
the perpetrators? 

3



10

 Reputational risk

 Prevents loss

 Creates stronger 
member relationships 
and trust

 Improves employee 
morale and 
performance

 Increases brand distinction

 Saves money

 Meets regulatory guidance

In seven 
months, 
BankSafe
has 
saved 
over $11 
million.

$11M





Trusted Contact Template 

• Who to contact?
• Who NOT to contact?











Financial Professional’s Guide to Working 
With Older Clients
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