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DEALING WITH BROKER DEALER ABUSIVE PRACTICES IN ARBITRATION 

Jason Kane, Judson Lee, and Stuart Meissner
1 

Introduction 

Recently, there have been numerous highly publicized instances of FINRA arbitrators ordering 
that respondent broker-dealer firms pay sanctions to claimants for discovery abuses. While 
those orders are to be celebrated by PIABA members (with kudos extended to the PIABA 
members who obtained them) a question lingers: what else are brokerage firms doing in 
discovery and getting away with? For every sanctions award issued, there must be numerous 
instances of broker-dealers withholding discoverable material or engaging in other discovery 
abuses that the Panel does not learn about before issuing a Final Order. After all, the broker-
dealers keep hiring the lawyers that lead them into discovery sanctions. They must view this as 
a cost of doing business and that more times than not it is an effective strategy that helps their 
bottom lines. 

Our presentation at PIABA’s mid-year meeting will discuss steps to take to: (1) prevent 
discovery abuses from the broker-dealers we arbitrate against; and (2) use the discovery abuses 
we discover during the course of a pending arbitration against the offending respondents. We 
will exchange our own stories and strategies that have been effective while highlighting the tools 
we all know exist in the FINRA Rules. 

Recent Examples of Broker-Dealer Discovery Abuse 
and Lessons to Be Learned for PIABA Members 

The most common sanctionable conduct that broker-dealers engage in is simply refusing to 
produce obviously discoverable documents. 

1. Quintana, Torres v. Morgan Stanley

The best recent example of a broker-dealer going to great lengths to avoid making a relevant 
production occurred in Isabel Litovich-Quintana, Jose A. Torres v. Morgan Stanley Smith Barney, 
LLC d/b/a Morgan Stanley, FINRA Case No. 17-01908. There, Morgan Stanley’s discovery 
abuses resulted in a $3,000,000 monetary sanction. In ordering such a sanction – in an 
arbitration that resulted in a $261,420.63 compensatory award – the Panel sent a clear 
message that Morgan Stanley’s repeated refusal to produce documents which resulted in 
numerous delays to the proceeding was not to be tolerated. According to the Panel: 

Respondent is liable and shall pay to Claimants the sum of $3,000,000.00 in 
monetary sanctions, in accordance with Rules 12212 and 12511 of the Code of 
Arbitration Procedure (the “Code”). The Panel has provided the following 
explanation for their finding: 

1 Jason Kane is a shareholder at Peiffer, Wolf, Carr & Kane and works out of that firm’s office in 
Rochester, New York. Judson Lee is the founder of Judson M. Lee, Attorney at Law in Madison, 
Mississippi. Stuart Meissner is the founder of Meissner Associates in New York. 
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During the course of the evidentiary hearing, the Panel was made aware of 
Respondent’s alleged failure to comply with a discovery request Order, which 
was granted pre-hearing by the prior Chairperson with respect to the production 
of documents related to the termination of a key employee of Respondent. After 
hearing oral argument on the issue by both parties, the full Panel issued the 
same Order as was previously issued by the prior Chairperson for production of 
“all” related documents by midnight. The Panel noted that the prior Chairperson’s 
Order did not limit itself to “pre-termination” or “post-termination” documents 
when it stated “all.” Respondent did not send the requested documents to 
Claimants’ counsel by midnight, nor did Respondent’s counsel provide opposing 
counsel with the courtesy of an email by midnight explaining why “all” the ordered 
documents were not being produced. The evidentiary hearing was delayed, for a 
second time, to permit both parties to provide oral argument on the “settlement 
privilege” which Respondent’s counsel alleged applied to the documents that 
Respondent was withholding and proposing to have the Panel review “in 
camera.” The Panel again ordered the withheld documents to be handed to 
Claimants’ counsel, and not to the Panel for in camera review. The Panel took 
note of the extreme prejudice Respondent’s failure of compliance caused 
Claimants’ counsel in preparing their case and asserting their claims without the 
withheld documents which the Panel deemed were highly relevant to the dispute 
in question, the central figure of which was the terminated employee whose 
related documents were being withheld. Claimants’ counsel repeatedly 
requested that Respondent be assessed monetary sanctions for its failure of 
compliance with the Panel’s Orders. At the conclusion of the evidentiary hearing, 
the Panel ordered both parties to submit post-hearing briefs on the issue of the 
sanctions requested by Claimants against Respondent. 

 
The Panel noted that Rule 12506(b)(2) of the Code related to parties’ obligation 
to “act in good faith when complying with subparagraph (1) of this rule. 
‘Good faith’ means that a party must use its best efforts to produce all documents 
required or agreed to be produced. If a document cannot be produced in the 
required time, a party must establish a reasonable timeframe to produce the 
document.” The Panel also took note of Rule 12212 of the Code related to 
sanctions: “(a) The panel may sanction a party for failure to comply with any 
provision in the Code, or any order of the panel or single arbitrator authorized to 
act on behalf of the panel. Unless prohibited by applicable law, sanctions may 
include, but are not limited to: 

 
• Assessing monetary penalties payable to one or more parties; . . .” 

 
In accordance with the above, after due deliberation and upon consideration of 
the negative effect that Respondent’s noncompliance with the Panel’s Orders 
had on its efforts to achieve a fair arbitration hearing, the Panel hereby orders 
Respondent to pay monetary sanctions to Claimants in the amount of 
$3,000,000.00. (Emphasis added).

2
 

 
Obviously, this award highlights, more so than most, the extreme measures that broker- 

2 The award in Quintana, Torres v. Morgan Stanley, FINRA Case No. 17-01908, is attached hereto as 
Exhibit 1. 
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dealers are willing to take in order to keep important documents out of experienced 
practitioners’ hands. It also provides some tips when seeking sanctions. First, it provides the 
foundation upon which the discovery rules are built – parties are required to “act in good faith 
when complying with” FINRA Rule 12506. Failing to live up to that standard is sanctionable 
conduct. Second, demonstrating “extreme prejudice” was important to the panel, noting that the 
hearing was delayed for a “second time.” Finally, PIABA member Jeff Erez stressed his repeated 
request to the clearly annoyed panel that monetary sanctions be issued. 

 
2. Fratto v. Wells Fargo 

 
Another example of a discovery abuse occurred in Fratto v. Wells Fargo Advisors Financial 
Network, FINRA Case No. 19-00957. There, Stuart obtained a more creative sanction prior to 
the final hearing that was designed to get Wells Fargo to comply with its discovery obligations 
prior to the evidentiary hearing. According to the order: 
 

The Arbitration Panel rejects the Respondent’s objections to Claimant's request 
for documents production. We order that the Respondent provide all documents 
requested by the Claimant no later than Nov. 22, 2019. Respondent shall affirm 
in writing that the documents produced constitute all documents that exist, 
are in Respondent's possession and have been located after a reasonable 
search. The Claimant’s attorney fees for preparing the [Associated Briefs] 
will be paid by the Respondent. The Respondent will pay all FINRA 
arbitration fees. Respondent will pay a penalty of $200 per day starting 
Nov. 12, 2019 through Nov. 22, 2019. If all documents are not delivered to 
the Claimant's attorney by Nov. 22, 2019 as ordered, the penalty will 
increase to $400 per day until all documents have been produced and 
delivered to the Claimant's attorney. (Emphasis Added).

3
 

 
Stuart’s motion to compel and imposition of retroactive sanctions is a great example of the steps 
to take while highlighting a broker-dealer’s refusal to conduct discovery in good-faith. First, he 
highlighted the relevant rules including Rules 12505, 12506 and 12508 which call for parties to 
cooperate to the fullest extent possible, identify and explain why documents can not be 
produced, and act in good faith when complying with discovery. Second, he highlighted 
Respondent’s refusal to cooperate to the fullest extent possible. Finally, he effectively highlighted 
Notice to Members 03-70 which noted that FINRA panels have faced discovery abuses many 
times and have imposed sanctions with increasing frequency.

4 He then highlighted numerous 
instances of panels assessing penalties against FINRA members for discovery abuses. 
 
This order itself also highlights a discovery step that every practitioner should take whenever 
broker-dealer firms are not producing relevant documents that they should possess. Obtain an 
order mandating that respondent affirm in writing that it had produced all documents. 
 
When there is an affirmation, and documents start appearing, counsel is on solid ground to start 
asking for sanctions. Notably, the stick approach of increasing penalties after a set period of 
time was a creative suggestion from Stuart that was ultimately adopted by the panel. 

3 The Discovery Order in Fratto v. Wells Fargo Advisors Financial Network, FINRA Case No. 19-00957, is 
attached hereto as Exhibit 2. 
 
4 Stuart’s motion to compel and imposition of retroactive sanctions is attached hereto as Exhibit 3. 
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3. Fitzpatrick v. AXA 
 
A third example of a broker-dealer withholding pertinent discovery was serendipitously 
discovered by Jason at the final hearing in Fitzpatrick v. AXA, FINRA Case No. 16-03454. In that 
arbitration, AXA played a previously unproduced telephone recording while cross examining the 
claimant. The incident was described in an article that appeared in Financial Planning on June 
13, 2019, “’That’s not me!’ What happened when AXA played a recording in an arbitration.”

5
 

 
Although he continues to wonder if there was a better way, at the same time, his client started 
protesting, as the article indicates: “That’s not me!”, Jason objected to the playing of the 
recording because it had not been produced. The Panel side-barred on the issue. It was late in 
the day, so the Panel ordered that the parties figure out if the recording had been produced and, 
if not, ordered AXA to produce it by midnight the next day. Unlike Morgan Stanley, AXA did 
produce it that night and Jason used the recording the next day to impeach the broker who had to 
admit that it was him on the recording, impersonating the claimant. 
 

It was the strangest moment that Jason has ever encountered at a hearing. He ultimately did 
not make a motion for sanctions but believes that the moment helped the panel in its 
determination to award attorneys’ fees to his clients.

6 AXA obviously intended the recording to 
provide a “gotcha” moment that backfired. 
 

4. Other Broker-Dealer Gamesmanship 
 
Jud recently dealt with a broker-dealer firm that filed a frivolous counterclaim in order to 
manufacture a discovery dispute with claimants in an attempt to invade the attorney work 
product doctrine.7

7 This involved a claim for a second group of claimants Jud represented after 
successfully representing a first group against the same respondents for the same fraudulent 
activity. Broker- dealers have filed counterclaims in the past as an intimidation tactic, but it is a 
very interesting abuse of the discovery process that all investor representatives should be 
prepared for. 
 
 

Arbitrators Are Trained to Deal with Discovery Abuses 
 

As referenced in the awards and orders discussed above, as well as in other PIABA 
presentations from annual meetings past, FINRA trains arbitrators to demand that parties act in 
good faith act when conducting discovery as required by Rule 12506.

8  Arbitrators and 
practitioners alike should use FINRA’s discovery guide to their advantage, engage in motion 
practice to obtain discovery rulings, ensure discovery requests and discovery orders are 
complied with, and obtain orders of appearance and production. Finally, when the time comes, 

5 The incident was described in an article published in Marsh, Ann. “That’s not me! What happened when 
AXA played a recording in an arbitration.” Financial Planning, 13 June 2019. Attached hereto as Exhibit 4. 
 
6 The Final Award in Fitzpatrick v. AXA Advisors, LLC, FINRA Case No. 16-03454 is attached as Exhibit 
5. 
 
7 A redacted version of an opposition Jud filed is attached as Exhibit 6. 
 
8 The relevant sections of FINRA’s Basic Arbitrator Training from October 2018 is attached as Exhibit 7. 
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practitioners should be prepared to ask the Panel for sanctions. According to FINRA’s Basic 
Arbitrator Training: 
 

Failure to cooperate in the exchange of documents and information as required 
under the Code may result in sanctions. The panel may issue sanctions against 
any party in accordance with Rule 12212(a) for: 

 
• failing to comply with the discovery provision of the Code, unless the 

panel determines that there is substantial justification for the failure to 
comply; or 

• frivolously objecting to the production of requested documents or 
information.

9
 

 
Unless prohibited by law, sanctions may include, but are not limited to: 

 
• assessing monetary penalties payable to one or more parties; 
• precluding a party from presenting evidence; 
• making an adverse inference against the party; 
• assessing postponement and/or forum fees; 
• assessing attorneys’ fees, costs and expenses; 
• initiating a disciplinary referral; and 
• dismissing with prejudice a claim, defense, or proceeding.

10
 

 
Finally, arbitrators and practitioners should also be aware that where a broker-dealer claims that a 
document can not be produced because it no longer exists (a claim with SEC document 
retention implications), arbitrators “may direct the party to state in a sworn, written statement 
called an affidavit that it doesn’t exist.” As described above, it is these affidavits that are often 
one of the first steps laid in ultimately obtaining a sanctions order for abusive discovery 
practices. In other words, stating falsely under oath that a document does not exist, when it does 
exist, should lead a panel to at least consider sanctioning a broker. 
 

 
Practical Tips 

 
Like all major decisions an attorney makes during the course of an arbitration, filing a motion for 
sanctions will test the claimant’s and the attorney’s credibility. It is important to ensure that the 
claimant has clean hands, before accusing the broker-dealer of having unclean hands. In other 
words, as Stuart did in the motion he filed in Fratto v. Wells Fargo, make sure your client or 
clients can credibly claim that they are acting in good faith by complying with FINRA’s Discovery 
Guide and that broker-dealer’s reasonable, non-objectionable discovery request, before 
accusing the broker-dealer firm of not acting in good faith. 
 

Finally, and this pertains to all substantive documents the panel will review, take the opportunity 
to educate the panel about why the broker-dealer does not want to produce the documents. As 
mentioned above, the decision to produce or not, like all decisions broker-dealer firms make, 

9 Id., at p. 37 of 132. 
 
10 Exh. 7, at p. 38 of 132. 
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comes down to a bottom line, risk assessment. Producing the document it does not want to 
produce will certainly increase the value of what it ultimately has to pay Claimant. Tell the 
arbitration panel why that is the case. After coloring the Panel’s opinion about the merits, 
describe the risk assessment the broker-dealer made, how that does not comport with FINRA’s 
good-faith requirements, and then argue that sanctions should be ordered. At a minimum, you 
have accomplished the goal of educating the panel about the merits of the case. 
 
 

Conclusion 
 
Broker-Dealer misconduct in the discovery process is obviously a problem that effective counsel 
will try to prevent. When it occurs but get discovered, effective counsel can press that 
knowledge to their client’s advantage. 
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MIXED MEDIA FOR A SUCCESSFUL PRESENTATION 
 

Hugh Berkson & Sam Edwards1 
 
 
Introduction 
 
There is a substantial body of scientific research devoted to the subject of how people learn, and 
whether they learn better via visual or auditoria media.  It should come as no surprise to most 
legal tacticians, but the consensus among those who have conducted the research is that people: 
(1) process visual information more quickly than they do auditory information; (2) focus on color 
graphics more than they do black and white ones; (3) retain information gleaned from visuals 
longer than they do from oral presentations; and, (4) respond best to a mix of oral and visual 
presentation of information. 
 
While this is hopefully not new information for most seasoned litigators, gaining a better 
understanding of why these things are true should help a trial lawyer use mixed media to the best 
advantage for his or her clients and cases. 
 
Visual vs Oral Presentations 
 
Those who have researched the subject of whether visual or oral presentations are more 
compelling weigh in favor of visual ones.  Why would that be the case?    First, there is a long 
history of humans using visual images. We have used pictures to record our experiences for 250 
centuries, pictograms and ideograms for the next 20 centuries, and words for only the remaining 
15 centuries.2  Second, the majority of information we perceive is visual.  In fact, approximately 
90% of information the brain receives is non-verbal.3   This tilt of information is not accidental, but 
rather hard wired into our systems in such a way that humans process visuals more quickly than 
they do text –60,000 times faster.4  And, third, Biology explains this huge disparity in learning as 
well our natural inclination towards visual information.  In the human body, 40% of nerve fibers 
are linked to the retina.5  Additionally, the part of the brain used to process words is small in 

1 Hugh Berkson is a principal with McCarthy, Lebit, Crystal & Liffman Co., LPA in Cleveland.  He is a 
past-president of PIABA and has served on PIABA’s board of directors since 2011.  Sam Edwards is a 
partner with Shepherd Smith Edwards & Kantas in Houston.  He is the current President of PIABA and 
has served on its board of directors since 2013? 
 
2 Dewan, Pauline, Words Versus Pictures: Leveraging the Research on Visual Communication, 
Partnership Vol. 10, No. 1 (2015); available at: 
https://journal.lib.uoguelph.ca/index.php/perj/article/view/3137. 
 
3 www.pixelo.net/visuals-vs-text-content-format-better/ (March 21, 2018). 
 
4 Gillet, Rachel, Why We’re More Likely To Remember Content With Images And Video, Fast Company 
(Sept. 18, 2014; available at https://www.fastcompany.com/3035856/why-were-more-likely-to-remember-
content-with-images-and-video-infogr (Referencing a 3M study). 
 
5 Jandhyala, Dana, Visual Learning: 6 Reasons Why Visuals Are The Most Powerful Aspect of eLearning, 
(Dec 8, 2017); available at: https://elearningindustry.com/visual-learning-6-reasons-visuals-powerful-
aspect-elearning. 

Page - 69 -

https://journal.lib.uoguelph.ca/index.php/perj/article/view/3137
http://www.pixelo.net/visuals-vs-text-content-format-better/
https://www.fastcompany.com/3035856/why-were-more-likely-to-remember-content-with-images-and-video-infogr
https://www.fastcompany.com/3035856/why-were-more-likely-to-remember-content-with-images-and-video-infogr


comparison to the part that processes visual images.6  Humans can therefore: see images that 
last for 13 milliseconds; gain the sense of a visual scene in 1/10 of a second; and register 36,000 
visual messages per hour.7   
 
Not only do we process visual information much faster that auditory, we also remember it much 
better.  People remember up to 80% of what the visual information they receive, i.e. pictures and 
graphs, compared to approximately 20% of what they only read.8  One scientific study found that 
people had significantly better short-term recall of words they saw, rather than the words they 
heard, and that they enjoyed much better recall of short words compared with longer words.9  
That said, not all pictures are created equal, and neither are all words.  Studies show that 
decorative images are not remembered as well as informative ones.  So, in making presentation 
materials, making it “pretty” is not as important as making it informative.  Additionally, concrete 
words are remembered better than abstract ones.10  So, the prose you choose as a part of your 
presentation needs to be clear and unequivocal rather than poetic and interesting if it is to be 
remembered beyond the actual presentation.  
 
As a result, it should come as no surprise that 65% of people are visual learners.11  Drilling down 
further, it might surprise some that women tend to be more visually oriented than men.12  Women 
are also more likely to face adverse consequences from learning style mismatches than are 
men.13  Obviously, litigators want everyone to understand and remember their message.  Knowing 
that presenting the message in a format half the population (or more) is not inclined to find 
compelling or recall should serve as a powerful motivator to ensure that trial attorneys spend as 
much time on the format of the presentation as the information in it.   
 
Most importantly, as with most things in life, combining together makes it better.  That means, 
people who tie images to words enjoy better recall.14  Consider, for example, a study in which a 
number of second-year dance students were taught two dance phrases.  Some were taught by 
presenting a video clip, and some were taught through verbal instruction.  Each was recorded as 
they performed the material.   They were then presented complementary information using the 
other modality and recorded again.  Finally, they were recorded again 10 days later.  While 

6 Kouyoumdjian, Haig, Learning Through Visuals, Psychology Today (Jul. 20, 2012); available at: 
https://www.psychologytoday.com/us/blog/get-psyched/201207/learning-through-visuals. 
 
7 Jandhyala, Supra. 
 
8 www.pixelo.net/visuals-vs-text-content-format-better/ (March 21, 2018). 
 
9 Hilton, Elizaeth, Differences in Visuan and Auditory Short-Term Memory, IU South Bend Undergraduate 
Research Journal, Vol 4 (2001); available at: 
https://scholarworks.iu.edu/journals/index.php/iusburj/article/view/19810. 
 
10 Id. 
 
11 Bradford, Wiliam C., Researching the Visual Learner: Teaching Property Through Art, The Law 
Teacher, Vol. 11 (Sep. 10, 2004); available at 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=587201. 
 
12 Id. 
 
13 Id. 
 
14 Kouyoumdjian, Supra. 
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observation produced a better result than did verbal instruction alone, completeness scores 
showed that recall was generally better after the second learning step, compared to the first alone.   
 
The reason this combined approach is thought to be that the brain’s architecture implies a 
perceptual parity between the senses – audition and vision.  Cross-sensory integration occurs 
completely and early in the perceptual stream.15  Put into English, words have a single code in 
the brain while visuals have two (visual and verbal – the word tied to the picture).  Thus, given the 
two codes associated with the visual, the odds of recall are increased to a significant degree.16  

 
Communicating with both graphics and text is well suited to the way our minds 
work.  Reed points out that “our cognitive abilities to comprehend, remember, 
reason, solve problems, and make decisions depend on a rich combination of 
words and images.”  Language itself rests on a foundation of visual thinking, and 
metaphoric language in particular is inextricably linked with visual images.  
Metaphors underlie abstract thinking “by mapping them onto concrete ides.”  In the 
unconscious mind, the verbal and visual are also inextricably linked.  If we have 
different ways of communicating, it makes little sense to rely on only one.17 
 

The overwhelming research therefore supports that the most effective presentation will include 
both a visual and an audible component, will rely primarily on shorter words, and will use concrete 
words more frequently than abstract ones.  While all of these concepts seem intuitive to the 
seasoned litigator, it does not hurt to know why these concepts are true how best to incorporate 
them into a compelling presentation. 
 
Caveats and Tips 
 
There are a few things to keep in mind as an attorney contemplates using visual aids during the 
course of a legal presentation.  First and foremost, a visual aid works only when the viewer can 
see it clearly.  Small, cluttered text and images convey little to the person across the room 
suffering from poor visual acuity.  The presenter is asked to keep the following in mind as the 
visual presentation is developed: 
 

1. Use sans-serif fonts – they present better on screens and projectors.  The ten most 
popular sans-serif fonts are: Apercu, Futura, Proxima Nova, Avenir, Brandon 
Grotesque, GT America, GT Walsheim, Circular, Gotham and Graphik.18  The 
resolution inherent in video monitors and projectors does not do well with the small 
flourishes serif fonts feature on each character. 

2. Do not litter graphs with unnecessary data or images.  Plot only what is important.  
Furthermore, never use the “3D” charting options available in excel.  The 3D effect 
only serves to confuse the image and force the viewer to re-imagine the chart in 2D to 
better compare the height of the various bars or positions of the various plot 

15 Bläsing, Bettina E., Coogan, Jenny, BLondi, Josè, and Schlack, Thomas, Watching or Listening: How 
Visual and Verbal Information Contribute to Learning a Complex Dance Phrase, Frontiers in Psychology 
(Nov. 30, 2018), available at: https://www.frontiersin.org/articles/10.3389/fpsyg.2018.02371/full. 
 
16 Dewan, Supra. 
 
17 Id. (citations omitted). 
 
18 https://www.typewolf.com/top-10-sans-serif-fonts 
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points/lines.  A compelling chart also lacks unnecessary elements like outlines, 
gridlines, or backgrounds.  The focus should be on the data alone. 

3. Use the right chart for the right data.  The following concepts help with choosing the 
correct type of chart: 

a. Bar charts are best for showing comparisons of categorical data; and, 
b. Line charts are best for tracking changes over time with continuous data. 

4. Use the best layout for the chart you’re using.  The following concepts help: 
a. You are likely better off avoiding a legend and instead labeling each line, next 

to the terminus of that line on a line chart.  The viewer therefore does not have 
to continue to move the eye from the bottom to the line to figure out the chart’s 
meaning.  

i. Naturally, there are exceptions.  High density charts, like scatterplots, 
get cluttered quickly when using labels. 

ii. If there are few categories, such as in bubble charts comparing two 
categories, a legend works better. 

b. Use descriptive titles.  For example, rather than the title “Peterson Account 
Value,” consider the tile “Excessive Trading Causes Peterson Losses.”  While 
it’s possible the title could be considered as a dreaded example of “Telling not 
showing,” the fact is that the chart itself will validate the title, making the entire 
image more compelling to the viewer. 

c. Use bright contrasting colors for important elements of the chart and soft muted 
colors to push less important elements into the background. 

d. Keep aspect ratios in mind when sizing the chart.  Narrowing the width of a line 
chart will serve to make each increase or decrease in amplitude more dramatic.  
 

An outstanding primer for effective charts, including examples proving each point, was prepared 
by Midori Nediger in 2018 and is readily available on the Web.19 
 
Knowing your technology is also a vitally important component to effective presentations.  If the 
presenting attorney decides to use a computer or tablet to assist with the visual elements of the 
presentation, they need to know how to use both the hardware and the software or at least make 
sure there is someone present to help who is intimately familiar with the hardware and software 
being used.  A series of avoidable tech mishaps will derail even the best presentation.  Spend the 
time necessary so using the hardware and software becomes second nature. 
 
Finally, there is a persistent thought that a plaintiff’s (or claimant’s) lawyer shouldn’t use high-tech 
presentation methods for fear of creating the wrong image in the fact-finders’ minds.  The concern 
is the feeling that the factfinder my believe the victim clearly has a lot of money – how else could 
they afford a lawyer with all that fancy technology?  Fortunately, those fears are (mostly) 
misplaced.  First, presentation technology has become fairly commonplace.  There’s no more 
“razzle dazzle” effect.  Second, it is easy to defuse those concerns by addressing them at the 
outset.  Years ago, one of the authors of this paper, Hugh Berkson, was representing a large 
insurance company defending a bad-faith claim.  Plaintiff’s counsel was a defense lawyer who 
decided to change sides for this one case.  Plaintiff was a court reporter and used her connections 
to bring a technology team into the courtroom to run the exhibits, computer, and projector.  Mr. 
Berkson brought his associate to do the same.  During the course of the opening statement, Mr. 
Berkson told the jury that he too would be using the computer and projector to display graphics 
and exhibits through the course of the trial.  He introduced his tech team: his associate.   

19 Nediger, Midori, 10 Do’s and Don’ts of Infographic and Chart Design (May 14, 2018); available at: 
https://venngage.com/blog/chart-design/. 
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Mr. Berkson explained to the jury that he taught his associate everything he knew about the 
software and hardware and it was almost certain there would be tech hiccups along the way.  Mr. 
Berkson asked the jury to blame him for those problems, since he was the one who trained his 
associate.  Job complete – Mr. Berkson had completely undercut the whole “massive insurance 
company with infinite resources who won’t care one bit about the result of the trial.”  To answer 
the question that’s surely coming, yes, Mr. Berkson did get a jury award that was less than 1/20th 
of the Plaintiff’s last settlement demand. 
 
Conclusion 
 
The goal of any trial or arbitration presentation is to convince the factfinder.  Most litigators have 
learned through trial-and-error and anecdotal experiences.  A survey of literature on the subject 
of learning styles reveals that litigators’ gut instincts are correct: visual aids make a huge 
difference in the quality of a presentation.  In fact, it is nearly certain that the factfinders will 
remember more, and will find more convincing, material they perceive through a visual medium.  
But, even then, the combination of auditory and visual messages is more compelling and easier 
to remember than either auditory or visual messages standing alone.  A high-quality and 
compelling presentation will: (1) use simple images; (2) use short words; and, (3) focus on 
concrete rather than abstract words.  Such a presentation will be more likely to be remembered, 
and more likely to be believed, than one that is not so structured. 
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MIXED MEDIA FOR A SUCCESSFUL PRESENTATION 
 

Hugh Berkson & Sam Edwards1 
 
 
Introduction 
 
There is a substantial body of scientific research devoted to the subject of how people learn, and 
whether they learn better via visual or auditoria media.  It should come as no surprise to most 
legal tacticians, but the consensus among those who have conducted the research is that people: 
(1) process visual information more quickly than they do auditory information; (2) focus on color 
graphics more than they do black and white ones; (3) retain information gleaned from visuals 
longer than they do from oral presentations; and, (4) respond best to a mix of oral and visual 
presentation of information. 
 
While this is hopefully not new information for most seasoned litigators, gaining a better 
understanding of why these things are true should help a trial lawyer use mixed media to the best 
advantage for his or her clients and cases. 
 
Visual vs Oral Presentations 
 
Those who have researched the subject of whether visual or oral presentations are more 
compelling weigh in favor of visual ones.  Why would that be the case?    First, there is a long 
history of humans using visual images. We have used pictures to record our experiences for 250 
centuries, pictograms and ideograms for the next 20 centuries, and words for only the remaining 
15 centuries.2  Second, the majority of information we perceive is visual.  In fact, approximately 
90% of information the brain receives is non-verbal.3   This tilt of information is not accidental, but 
rather hard wired into our systems in such a way that humans process visuals more quickly than 
they do text –60,000 times faster.4  And, third, Biology explains this huge disparity in learning as 
well our natural inclination towards visual information.  In the human body, 40% of nerve fibers 
are linked to the retina.5  Additionally, the part of the brain used to process words is small in 

1 Hugh Berkson is a principal with McCarthy, Lebit, Crystal & Liffman Co., LPA in Cleveland.  He is a 
past-president of PIABA and has served on PIABA’s board of directors since 2011.  Sam Edwards is a 
partner with Shepherd Smith Edwards & Kantas in Houston.  He is the current President of PIABA and 
has served on its board of directors since 2013? 
 
2 Dewan, Pauline, Words Versus Pictures: Leveraging the Research on Visual Communication, 
Partnership Vol. 10, No. 1 (2015); available at: 
https://journal.lib.uoguelph.ca/index.php/perj/article/view/3137. 
 
3 www.pixelo.net/visuals-vs-text-content-format-better/ (March 21, 2018). 
 
4 Gillet, Rachel, Why We’re More Likely To Remember Content With Images And Video, Fast Company 
(Sept. 18, 2014; available at https://www.fastcompany.com/3035856/why-were-more-likely-to-remember-
content-with-images-and-video-infogr (Referencing a 3M study). 
 
5 Jandhyala, Dana, Visual Learning: 6 Reasons Why Visuals Are The Most Powerful Aspect of eLearning, 
(Dec 8, 2017); available at: https://elearningindustry.com/visual-learning-6-reasons-visuals-powerful-
aspect-elearning. 

Page - 74 -

https://journal.lib.uoguelph.ca/index.php/perj/article/view/3137
http://www.pixelo.net/visuals-vs-text-content-format-better/
https://www.fastcompany.com/3035856/why-were-more-likely-to-remember-content-with-images-and-video-infogr
https://www.fastcompany.com/3035856/why-were-more-likely-to-remember-content-with-images-and-video-infogr


comparison to the part that processes visual images.6  Humans can therefore: see images that 
last for 13 milliseconds; gain the sense of a visual scene in 1/10 of a second; and register 36,000 
visual messages per hour.7   
 
Not only do we process visual information much faster that auditory, we also remember it much 
better.  People remember up to 80% of what the visual information they receive, i.e. pictures and 
graphs, compared to approximately 20% of what they only read.8  One scientific study found that 
people had significantly better short-term recall of words they saw, rather than the words they 
heard, and that they enjoyed much better recall of short words compared with longer words.9  
That said, not all pictures are created equal, and neither are all words.  Studies show that 
decorative images are not remembered as well as informative ones.  So, in making presentation 
materials, making it “pretty” is not as important as making it informative.  Additionally, concrete 
words are remembered better than abstract ones.10  So, the prose you choose as a part of your 
presentation needs to be clear and unequivocal rather than poetic and interesting if it is to be 
remembered beyond the actual presentation.  
 
As a result, it should come as no surprise that 65% of people are visual learners.11  Drilling down 
further, it might surprise some that women tend to be more visually oriented than men.12  Women 
are also more likely to face adverse consequences from learning style mismatches than are 
men.13  Obviously, litigators want everyone to understand and remember their message.  Knowing 
that presenting the message in a format half the population (or more) is not inclined to find 
compelling or recall should serve as a powerful motivator to ensure that trial attorneys spend as 
much time on the format of the presentation as the information in it.   
 
Most importantly, as with most things in life, combining together makes it better.  That means, 
people who tie images to words enjoy better recall.14  Consider, for example, a study in which a 
number of second-year dance students were taught two dance phrases.  Some were taught by 
presenting a video clip, and some were taught through verbal instruction.  Each was recorded as 
they performed the material.   They were then presented complementary information using the 
other modality and recorded again.  Finally, they were recorded again 10 days later.  While 

6 Kouyoumdjian, Haig, Learning Through Visuals, Psychology Today (Jul. 20, 2012); available at: 
https://www.psychologytoday.com/us/blog/get-psyched/201207/learning-through-visuals. 
 
7 Jandhyala, Supra. 
 
8 www.pixelo.net/visuals-vs-text-content-format-better/ (March 21, 2018). 
 
9 Hilton, Elizaeth, Differences in Visuan and Auditory Short-Term Memory, IU South Bend Undergraduate 
Research Journal, Vol 4 (2001); available at: 
https://scholarworks.iu.edu/journals/index.php/iusburj/article/view/19810. 
 
10 Id. 
 
11 Bradford, Wiliam C., Researching the Visual Learner: Teaching Property Through Art, The Law 
Teacher, Vol. 11 (Sep. 10, 2004); available at 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=587201. 
 
12 Id. 
 
13 Id. 
 
14 Kouyoumdjian, Supra. 
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observation produced a better result than did verbal instruction alone, completeness scores 
showed that recall was generally better after the second learning step, compared to the first alone.   
 
The reason this combined approach is thought to be that the brain’s architecture implies a 
perceptual parity between the senses – audition and vision.  Cross-sensory integration occurs 
completely and early in the perceptual stream.15  Put into English, words have a single code in 
the brain while visuals have two (visual and verbal – the word tied to the picture).  Thus, given the 
two codes associated with the visual, the odds of recall are increased to a significant degree.16  

 
Communicating with both graphics and text is well suited to the way our minds 
work.  Reed points out that “our cognitive abilities to comprehend, remember, 
reason, solve problems, and make decisions depend on a rich combination of 
words and images.”  Language itself rests on a foundation of visual thinking, and 
metaphoric language in particular is inextricably linked with visual images.  
Metaphors underlie abstract thinking “by mapping them onto concrete ides.”  In the 
unconscious mind, the verbal and visual are also inextricably linked.  If we have 
different ways of communicating, it makes little sense to rely on only one.17 
 

The overwhelming research therefore supports that the most effective presentation will include 
both a visual and an audible component, will rely primarily on shorter words, and will use concrete 
words more frequently than abstract ones.  While all of these concepts seem intuitive to the 
seasoned litigator, it does not hurt to know why these concepts are true how best to incorporate 
them into a compelling presentation. 
 
Caveats and Tips 
 
There are a few things to keep in mind as an attorney contemplates using visual aids during the 
course of a legal presentation.  First and foremost, a visual aid works only when the viewer can 
see it clearly.  Small, cluttered text and images convey little to the person across the room 
suffering from poor visual acuity.  The presenter is asked to keep the following in mind as the 
visual presentation is developed: 
 

1. Use sans-serif fonts – they present better on screens and projectors.  The ten most 
popular sans-serif fonts are: Apercu, Futura, Proxima Nova, Avenir, Brandon 
Grotesque, GT America, GT Walsheim, Circular, Gotham and Graphik.18  The 
resolution inherent in video monitors and projectors does not do well with the small 
flourishes serif fonts feature on each character. 

2. Do not litter graphs with unnecessary data or images.  Plot only what is important.  
Furthermore, never use the “3D” charting options available in excel.  The 3D effect 
only serves to confuse the image and force the viewer to re-imagine the chart in 2D to 
better compare the height of the various bars or positions of the various plot 

15 Bläsing, Bettina E., Coogan, Jenny, BLondi, Josè, and Schlack, Thomas, Watching or Listening: How 
Visual and Verbal Information Contribute to Learning a Complex Dance Phrase, Frontiers in Psychology 
(Nov. 30, 2018), available at: https://www.frontiersin.org/articles/10.3389/fpsyg.2018.02371/full. 
 
16 Dewan, Supra. 
 
17 Id. (citations omitted). 
 
18 https://www.typewolf.com/top-10-sans-serif-fonts 
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points/lines.  A compelling chart also lacks unnecessary elements like outlines, 
gridlines, or backgrounds.  The focus should be on the data alone. 

3. Use the right chart for the right data.  The following concepts help with choosing the 
correct type of chart: 

a. Bar charts are best for showing comparisons of categorical data; and, 
b. Line charts are best for tracking changes over time with continuous data. 

4. Use the best layout for the chart you’re using.  The following concepts help: 
a. You are likely better off avoiding a legend and instead labeling each line, next 

to the terminus of that line on a line chart.  The viewer therefore does not have 
to continue to move the eye from the bottom to the line to figure out the chart’s 
meaning.  

i. Naturally, there are exceptions.  High density charts, like scatterplots, 
get cluttered quickly when using labels. 

ii. If there are few categories, such as in bubble charts comparing two 
categories, a legend works better. 

b. Use descriptive titles.  For example, rather than the title “Peterson Account 
Value,” consider the tile “Excessive Trading Causes Peterson Losses.”  While 
it’s possible the title could be considered as a dreaded example of “Telling not 
showing,” the fact is that the chart itself will validate the title, making the entire 
image more compelling to the viewer. 

c. Use bright contrasting colors for important elements of the chart and soft muted 
colors to push less important elements into the background. 

d. Keep aspect ratios in mind when sizing the chart.  Narrowing the width of a line 
chart will serve to make each increase or decrease in amplitude more dramatic.  
 

An outstanding primer for effective charts, including examples proving each point, was prepared 
by Midori Nediger in 2018 and is readily available on the Web.19 
 
Knowing your technology is also a vitally important component to effective presentations.  If the 
presenting attorney decides to use a computer or tablet to assist with the visual elements of the 
presentation, they need to know how to use both the hardware and the software or at least make 
sure there is someone present to help who is intimately familiar with the hardware and software 
being used.  A series of avoidable tech mishaps will derail even the best presentation.  Spend the 
time necessary so using the hardware and software becomes second nature. 
 
Finally, there is a persistent thought that a plaintiff’s (or claimant’s) lawyer shouldn’t use high-tech 
presentation methods for fear of creating the wrong image in the fact-finders’ minds.  The concern 
is the feeling that the factfinder my believe the victim clearly has a lot of money – how else could 
they afford a lawyer with all that fancy technology?  Fortunately, those fears are (mostly) 
misplaced.  First, presentation technology has become fairly commonplace.  There’s no more 
“razzle dazzle” effect.  Second, it is easy to defuse those concerns by addressing them at the 
outset.  Years ago, one of the authors of this paper, Hugh Berkson, was representing a large 
insurance company defending a bad-faith claim.  Plaintiff’s counsel was a defense lawyer who 
decided to change sides for this one case.  Plaintiff was a court reporter and used her connections 
to bring a technology team into the courtroom to run the exhibits, computer, and projector.  Mr. 
Berkson brought his associate to do the same.  During the course of the opening statement, Mr. 
Berkson told the jury that he too would be using the computer and projector to display graphics 
and exhibits through the course of the trial.  He introduced his tech team: his associate.   

19 Nediger, Midori, 10 Do’s and Don’ts of Infographic and Chart Design (May 14, 2018); available at: 
https://venngage.com/blog/chart-design/. 
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Mr. Berkson explained to the jury that he taught his associate everything he knew about the 
software and hardware and it was almost certain there would be tech hiccups along the way.  Mr. 
Berkson asked the jury to blame him for those problems, since he was the one who trained his 
associate.  Job complete – Mr. Berkson had completely undercut the whole “massive insurance 
company with infinite resources who won’t care one bit about the result of the trial.”  To answer 
the question that’s surely coming, yes, Mr. Berkson did get a jury award that was less than 1/20th 
of the Plaintiff’s last settlement demand. 
 
Conclusion 
 
The goal of any trial or arbitration presentation is to convince the factfinder.  Most litigators have 
learned through trial-and-error and anecdotal experiences.  A survey of literature on the subject 
of learning styles reveals that litigators’ gut instincts are correct: visual aids make a huge 
difference in the quality of a presentation.  In fact, it is nearly certain that the factfinders will 
remember more, and will find more convincing, material they perceive through a visual medium.  
But, even then, the combination of auditory and visual messages is more compelling and easier 
to remember than either auditory or visual messages standing alone.  A high-quality and 
compelling presentation will: (1) use simple images; (2) use short words; and, (3) focus on 
concrete rather than abstract words.  Such a presentation will be more likely to be remembered, 
and more likely to be believed, than one that is not so structured. 
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AN OVERVIEW OF THE REGULATION BEST INTEREST RULE PACKAGE 
 

Christine Lazaro 
 
 

On June 5, 2019, the SEC adopted the Regulation Best Interest Rule Package.  The package 
consists of Regulation Best Interest:  The Broker-Dealer Standard of Conduct;1 Form CRS 
Relationship Summary and Amendments to Form ADV;2 Commission Interpretation Regarding 
Standard of Conduct for Investment Advisers;3 and Commission Interpretation Regarding the 
Solely Incidental Prong of the Broker-Dealer Exclusion from the Definition of Investment Adviser.4  
This article will summarize each of the releases. 
 
 
I. Regulation Best Interest 

 
a. General Obligation 
 

Regulation Best Interest requires that brokerage firms and their brokers must act in the best 
interests of their retail customers when making recommendations of securities or investment 
strategies.5  The brokerage firm and the broker may not place their own interests ahead of the 
customers’ interests.6   
 
For purposes of this standard, the term “recommendation” has the same meaning it currently has 
under FINRA rules.7  It is a fact-based determination.  The SEC recognizes that factors to consider 
are “whether the communication ‘reasonably could be viewed as a ‘call to action’’ and ‘reasonably 
would influence an investor to trade a particular security or group of securities.’”8   
 
The SEC provides some guidance as to what would not be considered a recommendation, 
including communications such as general financial and investment information; descriptive 

1 Regulation Best Interest:  The Broker-Dealer Standard of Conduct, 84 Fed. Reg. 33,318 (July 12, 2019) 
(to be codified at 17 C.F.R. pt. 240). 
 
2 Form CRS Relationship Summary; Amendments to Form ADV, 84 Fed. Reg. 33,492 (July 12, 2019) (to 
be codified at 17 C.F.R. pts. 200, 240, 249, 275, and 279). 
 
3 Commission Interpretation Regarding Standard of Conduct for Investment Advisers, 84 Fed. Reg. 
33,669 (July 12, 2019). 
 
4 Commission Interpretation Regarding the Solely Incidental Prong of the Broker-Dealer Exclusion From 
the Definition of Investment Adviser, 84 Fed. Reg. 33,681 (July 12, 2019). 
 
5 17 C.F.R. §240.15l-1(a)(1) (2019). 
 
6 Id. 
 
7 84 Fed. Reg. 33,318, 33,337. 
 
8 Id. at 33,335. 
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information about an employer-sponsored retirement plan; certain asset allocation models; and 
interactive investment materials.9   
 
Recommendations include advice about the type of securities account to open, as well as advice 
to roll over or transfer assets from one account to another.10  Additionally, a broker may be 
deemed to have made an implicit hold recommendation, triggering the obligations of the Rule, if 
the broker has agreed to perform periodic account monitoring.11  
 
Brokerage firms and brokers owe this obligation to “retail customers.”  The SEC defines retail 
customer to focus on natural persons and their legal representatives, seeking advice for personal, 
family, or household purposes.12   
 

b. Component Obligations 
 

Regulation Best Interest is comprised of four components:  (i) the Disclosure Obligation; (ii) the 
Care Obligation; (iii) the Conflict of Interest Obligation; and (iv) the Compliance Obligation.13 
  

i. Disclosure Obligation 
 

The Disclosure Obligation requires that a broker or brokerage firm make full and fair disclosure in 
writing of “material facts relating to the scope and terms of the relationship” with the customer; 
and “material facts relating to such conflicts of interest that are associated with the 
recommendation.”14  “Materiality” has the same meaning the Supreme Court articulated in Basic 
v. Levinson.15,16 

   
Material facts related to the scope of the relationship explicitly include the following types of 
information:  (i) the capacity in which the broker is acting (as a broker-dealer or investment 
adviser); (ii) fees and costs associated with the transactions and the accounts more generally; 
and (iii) the type and scope of the services the brokerage firm will offer, including any limitations 
on those services.17 
   
Regardless of whether the firm and individual is dually-registered, both still have to disclose the 
capacity in which they are acting.  If the firm or individual is not dually-registered but uses the 

9 Id. at 33,337 – 33,338. 
 
10 Id. at 33,338. 
 
11 Id. at 33,340. 
 
12 Id. at 33,343. 
 
13 17 C.F.R. §240.15l-1(a)(2) (2019). 
 
14 84 Fed. Reg. at 33,347. 
 
15 Id.  
 
16 Basic, Inc. v. Levinson, 485 U.S. 224 (1988). 
 
17 84 Fed. Reg. at 33,349. 
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term “advisor” or “adviser”, they will likely be in violation of this obligation because their disclosure 
about capacity will not be accurate.18   
 
With respect to fees and costs, the SEC expects that brokerage firms will build on the disclosure 
of fees and costs which are set forth in Form CRS (to be discussed in further detail below).19  The 
obligation does not require that the brokerage firm provide “individualized” costs and fees, but 
rather may provide standardized or hypothetical amounts or percentage ranges.20  Brokerage 
firms may also satisfy this part of their disclosure obligations by providing mandated disclosure 
documents, such as prospectuses, and trade confirmations.21   
 
With respect to the type of services the brokerage firm offers, the firm must disclose whether it 
monitors transactions and strategies.22  As part of this disclosure, the brokerage firm must be 
specific as to the frequency and duration of the services offered.23  The brokerage firm may rely 
on information disclosed in the Form CRS (as will be discussed below), but will likely need to 
expand on that information to meet this disclosure obligation.24  However, the brokerage firm may 
rely on other documents, including account agreements, to make these disclosures.25  As part of 
this disclosure, brokerage firms must also disclosure whether they have any account minimums.26 
The brokerage firm must also disclose any limitations on its offerings.27  Limitations include for 
example, if the brokerage firm only offers proprietary products.28  Additionally, if the brokerage 
firm is dually registered but the broker is not, the broker must disclose that he cannot offer advisory 
services.29   
 
The conflicts of interest disclosure obligation should summarize how the brokerage firm and the 
brokers are compensated for their recommendations as well as the conflicts that the 

18 Id. at 33,352. 
 
19 Id. at 33,354. 
 
20 Id. at 33,355. 
 
21 Id. 
 
22 Id. at 33,356. 
 
23 Id. 
 
24 Id. at 33,357. 
 
25 Id. 
 
26 Id. at 33,358. 
 
27 Id. at 33,357. 
 
28 Id. 
 
29 Id. 
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compensation arrangements create.30  These conflicts need not be disclosed on a 
recommendation by recommendation basis.31   
 
The disclosure obligation does require that the disclosures be made in writing, however, the SEC 
recognizes that it may be necessary to supplement, clarify, or update written disclosures with oral 
disclosures.32  However, if the brokerage firm does supplement the written disclosures, the 
brokerage firm must keep a record of the fact that an oral disclosure was provided.33  
  

ii. Care Obligation 
 

The Care Obligation in many ways mirrors the FINRA Suitability Rule.  It requires that the broker, 
when making a recommendation, exercise “reasonable diligence, care, and skill to:” 
 

(A) Understand the potential risks, rewards, and costs associated with the 
recommendation, and have a reasonable basis to believe that the 
recommendation could be in the best interest of at least some retail customers;  

(B) Have a reasonable basis to believe that the recommendation is in the best 
interest of a particular retail customer based on that retail customer’s 
investment profile and the potential risks, rewards, and costs associated with 
the recommendation and does not place the financial or other interest of the 
broker, dealer, or such natural person ahead of the interest of the retail 
customer; and 

(C) Have a reasonable basis to believe that a series of recommended transactions, 
even if in the retail customer’s best interest when viewed in isolation, is not 
excessive and is in the retail customer’s best interest when taken together in 
light of the retail customer’s investment profile and does not place the financial 
or other interest of the broker, dealer, or such natural person making the series 
of recommendations ahead of the interest of the retail customer.34 
  

The first prong is similar to the “reasonable basis” obligation under the FINRA Suitability Rule.35  
As a threshold issue, the broker must understand the security or investment strategy 
recommended before being capable of determining whether the recommendation is in the best 
interest of a particular customer.36  The SEC sets forth factors the broker or brokerage firm should 
consider when investigating the security or investment strategy:  “the security’s or investment 
strategy’s investment objectives, characteristics (including any special or unusual features), 
liquidity, volatility, and likely performance in a variety of market and economic conditions; the 

30 Id. at 33,363. 
 
31 Id. 
 
32 Id. at 33,368. 
 
33 Id. 
 
34 17 C.F.R. §240.15l-1(a)(2)(ii) (2019). 
 
35 See FINRA Rule 2111.05(a). 
 
36 84 Fed. Reg. at 33,375 – 33,376. 
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expected return of the security or investment strategy; as well as any financial incentives to 
recommend the security or investment strategy.”37 
 
The SEC has included “costs” as a factor in evaluating securities or strategies because it 
recognizes that cost will always be a relevant factor.38  “Costs” includes both costs associated 
with purchasing a security, as well as future costs associated with exchanging or selling a 
security.39  However, the SEC cautions that cost is not a dispositive factor.  The Rule does not 
require that a broker recommend the lowest cost option.40   
 
The second prong incorporates the “customer specific” prong of the FINRA Suitability Rule,41 but 
enhances it by replacing “suitable” with a best interest standard.42  In sum, the broker must 
determine that a recommendation is in the customer’s best interest based on that customer’s 
investment profile.  The customer’s investment profile includes “age, other investments, financial 
situation and needs, tax status, investment objectives, investment experience, investment time 
horizon, liquidity needs, risk tolerance,” and any other information that may be disclosed.43  This 
is the same information that firms must currently consider as part of the investor’s profile under 
the FINRA Suitability Rule.44  If a customer does not provide the information, the SEC cautions 
that a firm may not have sufficient information to make a best interest determination.45 
 
In evaluating whether a recommendation is in the customer’s best interest, the broker should 
consider reasonably available alternatives offered by the broker’s firm.46  The broker need not 
recommend the “best” of all possible alternatives.47  The Rule also does not require that the broker 
be familiar with every product available by the brokerage firm.48  The scope of the reasonably 
available alternatives that are considered with respect to any particular recommendation will 
depend on several factors, including, the broker’s customer base; the products available to the 
broker to recommend; and specific limitations on the available products, including that products 
may only be available in certain geographical locations or to particular types of accounts.49 

37 Id. at 33,376. 
 
38 Id. at 33,373. 
 
39 Id. 
 
40 Id. 
 
41 See FINRA Rule 2111.05(b). 
 
42 84 Fed. Reg. at 33,377. 
 
43 17 C.F.R. §240.15l-1(b)(3) (2019). 
 
44 See FINRA Rule 2111(a). 
 
45 84 Fed. Reg. at 33,379. 
 
46 Id. at 33,381. 
 
47 Id. 
 
48 Id. 
 
49 Id. at 33,382. 
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For dually registered brokers, the options with respect to account type must be considered as 
reasonably available alternatives.50  If the broker may only offer brokerage accounts, the broker 
must consider the customer’s objectives before recommending a brokerage account.51  For 
example, if the customer is requesting that the broker have unlimited discretion, a brokerage 
account would not be appropriate.52  
 
When recommending a roll over, the broker must consider a number of factors, including, “fees 
and expenses; level of service available; available investment options; ability to take penalty-free 
withdrawals; application of required minimum distributions; protection from creditors and legal 
judgments; holdings of employer stock; and any special features of the existing account.”53  A 
broker may not just consider whether the roll over may offer additional options beyond the 
customer’s current plan.  
 
The final component is similar to the “quantitative suitability” requirement,54 except that the 
“control” element has been eliminated.55  This component is intended to prevent trading that is 
so excessive that a positive return is virtually impossible.56  
 

iii. Conflict of Interest Obligation 
 

The Conflict of Interest Obligation requires a firm to adopt policies and procedures designed to 
identify and, at a minimum, disclose all conflicts associated with a recommendation.57  The 
obligation further requires that a brokerage firm mitigate or eliminate certain types of conflicts.58   
With respect to the content of the policies and procedures, the SEC contemplates that brokerage 
firms will have flexibility to design policies and procedures that are risk-based rather than requiring 
a detailed review of each recommendation.59  The SEC suggests certain components a brokerage 
firm should consider when adopting policies and procedures including:  
 

[P]olicies and procedures outlining how the firm identifies conflicts, identifying such 
conflicts and specifying how the broker-dealer intends to address each conflict; 
robust compliance and monitoring systems; processes to escalate identified 
instances of noncompliance for remediation; procedures that designate 
responsibility to business line personnel for supervision of functions and persons, 

50 Id. at 33,383. 
 
51 Id. 
 
52 Id. 
 
53 Id. 
 
54 See FINRA Rule 2111.05(c). 
 
55 84 Fed. Reg. at 33,384. 
 
56 Id. 
 
57 Id. at 33,385. 
 
58 Id. 
 
59 Id. at 33,386. 
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including determination of compensation; processes for escalating conflicts of 
interest; processes for periodic review and testing of the adequacy and 
effectiveness of policies and procedures; and training on policies and 
procedures.60 
 

Under this obligation, the brokerage firm has a duty to, at a minimum, disclose all conflicts of 
interest.61  Disclosure must be full and fair; if it is not possible to fully and fairly disclose a conflict, 
it must be mitigated such that full and fair disclosure is possible.62   
 
Brokerage firms have a duty to identify and mitigate conflicts of interest that create an incentive 
for the broker to place the interests of the broker or the firm ahead of the interests of the 
customer.63  The SEC has chosen to primarily limit the duty to mitigate to broker-level conflicts, 
allowing the brokerage firms to generally deal with firm-level conflicts through disclosure.64  The 
requirement to identify and mitigate broker-level conflicts applies only to incentives provided to 
the broker, either by the firm or third parties that are within the control of or associated with the 
firm.65  Accordingly, the requirement does not create an obligation with respect to private 
securities transactions.66  The SEC does provide examples of conflicts that must be mitigated:  (i) 
compensation from the brokerage firm or third parties, including fees and other charges 
associated with the service or recommendation provided; (ii) employment incentives, including 
those tied to asset accumulation, special awards, variable compensation, and compensation tied 
to performance reviews; and (iii) commissions, sales charges, or other fees whether paid by the 
customer, the brokerage firm, or a third party.67 
 
Mitigation measures should be based on the nature and significance of the incentive, as well as 
other factors related to the brokerage firm’s business model, such as the size of the firm, the types 
of customers, and the complexity of the security product or strategy.68  
The SEC provides a list of best practices for brokerage firms developing policies and procedures 
for mitigation methods: 
 

• Avoiding compensation thresholds that disproportionately increase compensation through 
incremental increases in sales; 

• Minimizing compensation incentives for employees to favor one type of account over 
another; or to favor one type of product over another, proprietary or preferred provider 

60 Id. at note 688. 
 
61 Id. at 33,388. 
 
62 Id. 
 
63 Id. at 33,390. 
 
64 Id.  
 
65 Id. at 33,391. 
 
66 Id. at note 744. 
 
67 Id. at 33,391. 
 
68 Id.  
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products, or comparable products sold on a principal basis, for example, by establishing 
differential compensation based on neutral factors; 

• Eliminating compensation incentives within comparable product lines by, for example, 
capping the credit that an associated person may receive across mutual funds or other 
comparable products across providers; 

• Implementing supervisory procedures to monitor recommendations that are:  near 
compensation thresholds; near thresholds for firm recognition; involve higher 
compensating products, proprietary products or transactions in a principal capacity; or, 
involve the roll over or transfer of assets from one type of account to another (such as 
recommendations to roll over or transfer assets in an ERISA account to an IRA) or from 
one product class to another; 

• Adjusting compensation for brokers who fail to adequately manage conflicts of interest; 
and 

• Limiting the types of retail customer to whom a product, transaction or strategy may be 
recommended.69 

 
If a brokerage firm materially limits its securities offerings or investment strategies, the brokerage 
firm must prevent such limitations from causing the firm to put its interests ahead of the 
customers’.70  The SEC considers that recommending only proprietary products, products with 
revenue sharing arrangements, or a specific asset class would be material limitations.71  The SEC 
recommends that brokerage firms offering limited menus consider establishing a “product review 
process” which includes evaluating the use of preferred lists; restrictions on the customers to 
whom a product may be sold; requiring brokers selling certain products to have minimum 
knowledge requirements; as well as period product reviews to further evaluate conflicts.72 
 
Certain practices are completely prohibited pursuant to this obligation.  Brokerage firms must 
eliminate “sales contests, sales quotas, bonuses, and non-cash compensation that are based on 
the sales of specific securities or specific types of securities within a limited time.”73  Non-cash 
compensation includes merchandise, gifts and prizes, travel expenses, meals and lodging.74  This 
obligation is not intended to eliminate all incentives, only those that create high-pressure 
situations to sell specific securities within a limited period of time.75  It likely will not capture 
contests or other incentives tied to total products sold or asset accumulation and growth.76  
Brokerage firms may also continue to hold annual conferences, so long as attendance is not 
premised on the sale of specific securities within a limited period of time.77 

69 Id. at 33,392. 
 
70 Id. at 33,393. 
 
71 Id.  
 
72 Id. at 33,394. 
 
73 17 C.F.R. §240.15l-1(a)(2)(iii)(D) (2019). 
 
74 84 Fed. Reg. at 33,396. 
 
75 Id.  
 
76 Id. 
 
77 Id.  
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iv. Compliance Obligation 
 

The Compliance Obligation is an overarching requirement to adopt policies and procedures that 
are reasonably designed to achieve compliance with the Rule as a whole.78  The Rule does not 
specify which policies and procedures must be adopted.  The SEC expects brokerage firms to 
design policies and procedures that “prevent violations from occurring, detect violations that have 
occurred, and to correct promptly any violations that have occurred.”79  Brokerage firms are 
expected to tailor their policies and procedures to account for the “scope, size, and risks 
associated with the operations of the firm and the type of business in which the firm engages.”80 
 
 
II. Form CRS Relationship Summary 
 
In addition to adopting a new standard of conduct for brokers and brokerage firms, the SEC also 
adopted a new disclosure obligation for both brokerage firms and investment advisers.81  The 
SEC will require that both brokerage firms and investment advisers create and deliver a 
relationship summary to prospective and existing customers.  This section will describe the 
relationship summary and the firms’ delivery obligations. 
   

a. Presentation and Format 
 

The SEC allows firms to use a mix of prescribed wording along with firm-authored wording in 
drafting the relationship summary.82  For example, firms will be able to describe their services, 
investment offerings, fee, and conflicts of interest.83  However, firms will be required to use 
prescribed headings, conversation starters, and statement describing their standard of conduct 
when providing investment advice.84   
 
The SEC requires that headings be in the form of prescribed questions, in a set order.85  The 
relationship summary may not exceed four pages for a dual registrant that includes both its 
brokerage and advisory services in a single summary.86  Otherwise, the relationship summary 
may not exceed two pages for brokerage firms and investment advisers that are describing one 
of their services.87   

78 Id. at 33,397. 
 
79 Id. 
 
80 Id. 
 
81 84 Fed. Reg. 33,492. 
 
82 Id. at 33,502. 
 
83 Id. 
 
84 Id. 
 
85 Id. at 33,504. 
 
86 Id. at 33,505. 
 
87 Id.  
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The SEC is encouraging the use of graphics to facilitate comprehension, including using charts, 
graphs, tables, text colors, and graphical cues such as dual-column charts.88  Additionally, firms 
may include QR codes and hyperlinks to facilitate layered disclosure.89  However, a firm may not 
satisfy its disclosure obligations of the relationship summary through the use of “incorporation by 
reference.”90 
  

b. Content 
  

i. Introduction 
 

Firms are required to open the relationship summary with a standardized introduction that 
includes (i) the name of the firm and whether it is a brokerage firm or investment adviser; (ii) a 
statement that brokerage and advisory services and fees differ; and (iii) a statement that research 
tools are available at Investor.gov/CRS.91 
 

ii. Relationships and Services 
 

Following the introduction, firms must summarize the relationships and services they offer under 
the heading, “What investment services and advice can you provide me?”92  Additionally, firms 
must include any material limitations on the services they offer to investors.93  In the description 
of services, firms must address (i) monitoring; (ii) investment authority; (iii) limited investment 
offerings; and (iv) account minimums and other requirements.94   
 
With respect to monitoring, firms must explain whether they monitor an investor’s accounts, 
including the frequency of the monitoring and any limitations on the monitoring.95  If an investment 
adviser accepts discretionary authority, the firm must describe how the authority will be 
exercised.96  For example, if the firm requires investor input before exercising discretion in certain 
circumstance, the firm must explain that.97  Both investment advisers and brokerage firms that 
offer non-discretionary services must explain that the investor is the ultimate decision maker.98  If 
a firm has a limited menu of offerings, such as only proprietary products or a specific asset class, 

88 Id. at 33,507. 
 
89 Id.  
 
90 Id. at 33,508. 
 
91 Id. at 33,513. 
 
92 Id. at 33,515. 
 
93 Id. at 33,516. 
 
94 Id. at 33,517. 
 
95 Id. at 33,518. 
 
96 Id. at 33,519. 
 
97 Id. 
 
98 Id.  
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the firm must explain those limitations.99  Firms must also disclose whether there are minimums 
to open an account or place a trade, or if there is a tiered fee schedule.100   
 
In the relationship and services section of the form, firms must also provide additional information 
which further explains the firms’ services.101  This section should provide the information about 
services that would be available in an investment adviser’s Form ADV, Part 2A brochure, or that 
a brokerage firm otherwise has to provide under Reg. BI.102  This section of the disclosure may 
be layered, providing hyperlinks or other ways of directing the investor to the source of the 
information.103 
 
The relationship and services section will also contain three conversation starters.104  The first 
conversation starter will be tailored to the nature of the firm’s business.  For firms that are not dual 
registrants, the firm will include, “Given my financial situation, should I choose a brokerage 
service?  Why or why not?” or “Given my financial situation, should I choose an investment 
advisory service?  Why or why not?”105  Dual registrants will include, “Given my financial situation, 
should I choose an investment advisory service?  Should I choose a brokerage service?  Should 
I choose both types of services?  Why or why not?”106 
 
Additionally, firms will also include the following two questions:  (i) “How will you choose 
investments to recommend to me?;” and (ii) “What is your relevant experience, including your 
licenses, education and other qualifications?  What do these qualifications mean?”107 
 

iii. Summary of Fees, Costs, Conflicts, and Standards of Conduct 
 

Firms will begin the discussion of fees, costs, conflicts, and standards of conduct with the heading, 
“What fees will I pay?”108  In this section, the firm must summarize the principal costs and fees 
that investors will incur, including how frequently they are assessed and what conflicts of interest 
the fees may create.109  Additionally, firms must describe other fees and costs associated with 
their services or investments, whether paid directly or indirectly.110  The SEC provides some 

99 Id. at 33,520. 
 
100 Id. at 33,521. 
 
101 Id. 
 
102 Id. 
 
103 Id. 
 
104 Id. 
 
105 Id.  
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107 Id. 
 
108 Id. at 33,524. 
 
109 Id. 
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examples of the other fees and costs that may need to be disclosed, including:  custodial fees; 
account maintenance fees; fees related to mutual funds and variable annuities; distribution fees; 
platform fees; and shareholder servicing fees.111  
  
Finally, firms are required to include the following statement:  “You will pay fees and costs whether 
you make or lose money on your investments.  Fees and costs will reduce any amount of money 
you make on your investment over time.  Please make sure you understand what fees and costs 
you are paying.”112   
 
Firms must also include a conversation starter about fees:  “Help me understand how these fees 
and costs might affect my investments.  If I give you $10,000 to invest, how much will go to fees 
and costs, and how much will be invested for me?”113   
 
Following the fees and costs discussion, firms must discuss the standard of conduct that applies, 
using prescribed language.114  Additionally, this section must include a summary of certain firm-
level conflicts.115   
 
The disclosure that firms have to make will vary based on whether it is [a broker making a 
recommendation], [an investment adviser], or [a dual registrant]: 
 

[When we provide you with a recommendation,] [When we act as your 
investment adviser,] [When we provide you with a recommendation as your 
broker-dealer or act as your investment adviser,] we have to act in your best 
interest and not put our interest ahead of yours.  At the same time, the way we 
make money creates some conflicts with your interests.  You should understand 
and ask us about these conflicts because they can affect the [recommendations] 
[investment advice] [recommendations and investment advice] we provide you.  
Here are some examples to help you understand what this means.116 
 

Following the prescribed wording, the firms must summarize the following ways the firm makes 
money which involve conflicts:  (i) from proprietary products; (ii) from third-party payments; (iii) by 
revenue sharing; and (iv) by principal trading.117  If the firm does not have any of these conflicts, 
it must describe one material conflict of interest that will affect retail investors.118   
 

111 Id. 
 
112 Id. at 33,527. 
 
113 Id. at 33,528. 
 
114 Id. at 33,530. 
 
115 Id. at 33,529. 
 
116 Id. at 33,532 – 33,533, notes 507 – 509.  
 
117 Id. at 33,533. 
 
118 Id.  
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In this section, firms must include the following conversation starter:  “How might your conflicts of 
interest affect me, and how will you address them?”119  Finally, firms must include the heading, 
“How do your financial professionals make money?” and include a description of how their 
financial professionals are compensated, including both cash and non-cash compensation, as 
well as the conflicts that the payments create.120 
 

iv. Disciplinary History 
The relationship summary will also include a section about whether the firm or its financial 
professionals have any disciplinary history, as well as where an investor may find additional 
information.121  This section will begin with the following question:  “Do  you or your financial 
professionals have legal or disciplinary history?”  Firms will have to answer yes if they have any 
of a number of disclosable events as set forth in the instructions.122  For example, firms will have 
to answer yes if a broker has any items disclosed pursuant to question 14 A though M on the 
Form U4.123 
 
This section must also include the following conversation starter:  “As a financial professional, do 
you have any disciplinary history?  For what type of conduct?”124 
 

v. Additional Information 
 

The final section of the relationship summary will state where the investor can find additional 
information.125  This section will also include the following conversation starters:  “Who is my 
primary contact person?  Is he or she a representative of an investment adviser or a broker-
dealer?  Who can I talk to if I have concerns about how this person is treating me?”126  Finally, 
this section must include a phone number where investors can request up-to-date information as 
well as a copy of the relationship summary.127 
 
 
 
 
 
 
 

119 Id. at 33,535. 
 
120 Id. at 33,536. 
 
121 Id. 
 
122 Id. at 33,537 – 33,538. 
 
123 Id. at 33,538. 
 
124 Id. at 33,539. 
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126 Id. at 33,540. 
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c. Filing, Delivery, and Updating Requirements 
 

Firms must file the relationship summary with the SEC; and the SEC will make the forms publicly 
available through the website, Investor.gov.128  Additionally, firms must make the forms available 
on their own websites.129   
 
Firms may deliver the relationship summary electronically, so long as the firm complies with the 
SEC’s rules regarding electronic delivery.130  Essentially, the firm must make the investor aware 
that the form is available electronically; the access to the information must be comparable to that 
which would have been provided in paper form; and the firm must maintain evidence of delivery.131   
Brokerage firms must deliver the relationship summary before or at the earliest of:  (i) a 
recommendation as to account type, a securities transaction, or an investment strategy; (ii) 
placing an order; or (iii) opening a brokerage account.132  Investment advisers must deliver the 
relationship summary before or at the time of entering into an investment advisory contract with 
an investor.133   
 
After the initial delivery of the form, firms must re-deliver the relationship summary whenever:  (i) 
an account is opened that is different than the investor’s existing account(s); (ii) there is a 
recommendation to roll over assets; or (iii) there is a recommendation for a new service or product 
that would not be held in an existing account.134  This last item contemplates recommendations 
for investments such as direct-sold mutual funds or insurance products.135 
 
Finally, firms must update the relationship summary within 30 days whenever the relationship 
summary becomes materially inaccurate.136  At that time, the revised relationship summary must 
be filed with the SEC and posted to the firm’s website.137  Firms will have 60 days to deliver the 
revised relationship summary to existing clients.138  When delivering the revised relationship 
summary, firms must highlight any changes by either marking the revised text or including a 
summary of the changes.139 
 

128 Id. at 33,545. 
 
129 Id. 
 
130 Id. at 33,546. 
 
131 Id. at 33,547. 
 
132 Id. at 33,550. 
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III. Investment Adviser Interpretation 
 
As part of the Regulation Best Interest Rule package, the SEC issued an interpretation of the 
investment adviser standard of conduct.140  The SEC recognized that the investment adviser’s 
fiduciary duty follows the contours of the relationship with the client.141  Further, an investment 
adviser can shape that relationship by agreement, so long as there is full and fair disclosure, and 
informed consent by the client.142  The specific duties an investment adviser owes a client will 
depend on the services the adviser has agreed to perform for the client.143  However, an 
investment adviser cannot have a client waive the fiduciary duty.144   
 

a. Duty of Care 
 

An investment adviser’s fiduciary duty includes a duty of care.  This duty includes:  (i) the duty to 
provide advice that is in the best interest of the client; (ii) the duty to seek best execution of a 
client’s transactions where the adviser has the duty to select the broker-dealer that will execute 
the client’s trades; and (iii) the duty to provide advice and monitoring over the course of the 
relationship.145 
 
The duty to provide advice that is in the best interest of the client is a duty to provide advice that 
is suitable for the client.146  To be able to satisfy this duty, the investment adviser must make a 
reasonable inquiry into the client’s financial situation, financial sophistication, investment 
experience, and financial goals, among other things.147  Further, the investment adviser must 
determine that the client can and is willing to tolerate the risks of any recommended investment, 
and that the potential benefits of the investment recommendation justify the risks.148   
 
Next, the investment adviser must conduct a reasonable investigation into the investment being 
recommended.149  As part of the investigation, the investment adviser must consider a number of 
factors relating to the investment, including the cost associated with the investment advice; as 
well as the investment product’s or strategy’s investment objectives, characteristics, liquidity, risks 
and potential benefits, volatility, likely performance in a variety of market and economic conditions, 

140 84 Fed. Reg. 33,669. 
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time horizon, and cost of exit.150  This duty applies to advice about investment strategy, engaging 
a sub-adviser, and account type.151  Accordingly, advice to open a particular type of account 
(brokerage or investment advisory) as well as advice about rolling over assets would trigger this 
duty.152   
 
In seeking best execution, an investment adviser must try to execute trades such that the costs 
or proceeds from each transaction are the most favorable for the client.153   
The duty to monitor means the investment adviser must monitor a client’s account at a frequency 
that is in the best interest of the client.154  However, if the investment adviser has been engaged 
for a limited duration, the investment adviser is unlikely to have a duty to monitor.155 
 

b. Duty of Loyalty 
 

In simple terms, an investment adviser has a duty of loyalty, which prohibits the investment 
adviser from subordinating its clients’ interests to its own.156  As part of this duty, the investment 
adviser must make full and fair disclosure of any material facts relating to the advisory 
relationship.157 
   
Additionally, the investment adviser must eliminate or at least expose through full and fair 
disclosure all conflict of interest which might incline an adviser to render advice that is not 
disinterested.158  For disclosure to be full and fair, the disclosure must be specific enough so that 
the client can understand the material fact or the conflict of interest and be able to make an 
informed decision as to whether to provide consent.159   
 
As part of its disclosure, an investment adviser may not state that the adviser “may” have a conflict 
if the conflict actually exists; however, “may” could be appropriate if the conflict does not currently 
exist but might reasonably present itself in the future.160  In other words, disclosure will not be full 
and fair if the adviser states that a conflict “may” exist if the conflict already does exist. 
 

150 Id. 
 
151 Id. 
 
152 Id. 
 
153 Id. 
 
154 Id. at 33,675. 
 
155 Id. 
 
156 Id.  
 
157 Id.  
 
158 Id. at 33,676. 
 
159 Id.  
 
160 Id.  
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Investment advisers do not have to determine whether the client actually understood the 
disclosure made.161  The investment adviser merely has to put the client into the position to be 
able to understand the disclosure.162  However, if the investment adviser actually knows, or 
reasonably should know, that the client does not understand the disclosure, the adviser cannot 
accept the client’s consent.163 
 
If the conflict is of a nature and to an extent that it would be difficult to be able to fully explain the 
conflict in a way that it could be understood by a client, the investment adviser must eliminate or 
mitigate the conflict.164 
 
   
IV. Solely Incidental Prong of the Broker-Dealer Exclusion from the Definition of Investment 

Adviser 
 
In the last item of the Regulation Best Interest Rule package, the SEC provided an interpretation 
of the “solely incidental” prong of the broker-dealer exclusion from the definition of “investment 
adviser.”165  In this interpretation, the SEC clarified that if a broker exercises unlimited discretion, 
such conduct would not be “solely incidental” to the business of the broker-dealer, and 
accordingly, the brokerage firm would meet the definition of “investment adviser.”166  However, 
discretion that is limited in scope would not necessarily turn a brokerage firm into an investment 
adviser.167 
 
With respect to monitoring a customer’s account, if the monitoring is at specific intervals for the 
purpose of determining whether to provide a buy, sell, or hold recommendation, such conduct 
would be considered “solely incidental” to the broker-dealer’s primary business of effecting 
securities transactions.168  It would not turn the brokerage relationship into an advisory 
relationship. 

161 Id. at 33,677. 
 
162 Id. 
 
163 Id. 
 
164 Id. 
 
165 84 Fed. Reg. 33,681. 
 
166 Id. at 33,686. 
 
167 Id.  
 
168 Id. at 33,687. 
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REGULATION BEST INTEREST RESOURCES 
 
 
Regulations   
Regulation Best Interest:  The Broker-Dealer Standard of Conduct, 84 Fed. Reg. 33,318 (July 
12, 2019):  https://www.govinfo.gov/content/pkg/FR-2019-07-12/pdf/2019-12164.pdf 
 
Form CRS Relationship Summary; Amendments to Form ADV, 84 Fed. Reg. 33,492 (July 12, 
2019):  https://www.govinfo.gov/content/pkg/FR-2019-07-12/pdf/2019-12376.pdf 
 
Commission Interpretation Regarding Standard of Conduct for Investment Advisers, 84 Fed. 
Reg. 33,669 (July 12, 2019):  https://www.govinfo.gov/content/pkg/FR-2019-07-12/pdf/2019-
12208.pdf 
 
Commission Interpretation Regarding the Solely Incidental Prong of the Broker-Dealer 
Exclusion From the Definition of Investment Adviser, 84 Fed. Reg. 33,681 (July 12, 2019):  
https://www.govinfo.gov/content/pkg/FR-2019-07-12/pdf/2019-12209.pdf 
 
 
FINRA   
Key Topic:  SEC Regulation Best Interest:  https://www.finra.org/rules-guidance/key-
topics/regulation-best-interest#overview 
 
 
SEC 
A Small Entity Compliance Guide:  https://www.sec.gov/info/smallbus/secg/regulation-best-
interest 
 
Frequently Asked Questions on Regulation Best Interest:  https://www.sec.gov/tm/faq-
regulation-best-interest 
 
Frequently Asked Questions on Form CRS:  https://www.sec.gov/investment/form-crs-faq 
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1	 The SEC’s Federal Register notices for Reg BI, Form CRS, Interpretation of Solely Incidental and Interpretation of Investment Advisers’ Obligations are available 
at https://www.sec.gov/rules/final.shtml. The SEC’s Regulation Best Interest, A Small Entity Compliance Guide is available at https://www.sec.gov/info/
smallbus/secg/regulation-best-interest, and Form CRS Relationship Summary; Amendments to Form ADV, A Small Entity Compliance Guide is available at 
https://www.sec.gov/info/smallbus/secg/form-crs-relationship-summary. 

Reg BI and Form CRS Firm Checklist	 Compliance Date is June 30, 2020

FINRA is providing this checklist to help members assess their obligations under the SEC’s Regulation 
Best Interest (Reg BI) and Form CRS Relationship Summary (Form CRS). This checklist explains key 
differences between FINRA rules and Reg BI and Form CRS. The checklist is not a substitute for any rule. 
Only the rule can provide definitive information regarding its requirements. Interpretive questions 
should be directed to the SEC, at IABDQuestions@sec.gov. You should carefully review the SEC’s new 
rules and interpretations, related Federal Register notices and the SEC’s Small Entity Compliance Guides, 	
which provide important information on the new obligations.1

REG BI

1 Do you have procedures and training in place to assess recommendations using a best interest standard?


Status

Completed
✔

Securities recommendations must be in the retail customer’s best interest. The firm and the associated 
person (AP) may not place their interests ahead of the retail customer’s. This is a change from FINRA’s 
suitability standard, which does not have an explicit best interest requirement. The best interest 
standard is an overarching obligation, which is satisfied only if you comply with four component 
obligations: Care, Disclosure, Conflict of Interest and Compliance.

2 Do you apply a best interest standard to recommendations of types of accounts?


Status

Completed
✔

Unlike FINRA’s suitability rule, the best interest standard explicitly applies to recommendations of types 
of accounts. A broker-dealer (BD) or AP must have a reasonable basis to believe that a recommendation 
of a securities account type (e.g., brokerage or advisory, or among the types of accounts offered by the 
firm, including IRAs) is in the retail customer’s best interest at the time of the recommendation and 
does not place the financial or other interest of the BD or AP ahead of the interest of the retail customer. 

In general, when considering recommendations of types of accounts, you should consider: (a) services 
and products provided in the account; (b) projected cost of the account; (c) alternative account types 
available; (d) services the retail customer requests; and (e) the retail customer’s investment profile. 

With regard to IRAs, in addition to the factors above, you should consider: (a) fees and expenses; (b) level 
of services available; (c) ability to take penalty-free withdrawals; (d) application of required minimum 
distributions; (e) protections from creditors and legal judgments; (f) holdings of employer stock; and 	
(g) any special features of the existing account.

Reg BI and Form CRS Firm Checklist	 1
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Reg BI and Form CRS Firm Checklist	 2

REG BI

3 If you agree to provide account monitoring, do you apply the best interest standard to both explicit  
and implicit hold recommendations?


Status

Completed
✔

Reg BI imposes no duty to monitor a customer’s account following a recommendation. However, if you 
agree to perform account monitoring services, you are taking on an obligation to review and make 
recommendations regarding the account (e.g., to buy, sell or hold) on the specified, periodic basis that 
you have agreed to with the retail customer. In such circumstances, Reg BI would apply even where you 
remain silent (i.e., an implicit hold recommendation). 

For example, if you agree to monitor a retail customer’s account on a quarterly basis, the quarterly 
review and resulting recommendation will be subject to Reg BI, including an implicit recommendation 
to hold if you are silent as to the securities in the account. In addition, if you agree to monitor the 
customer’s account, you are required to disclose the terms of such account monitoring services 
(including the scope and frequency of such services) pursuant to the Disclosure Obligation. IA 
registration requirements also might apply if a BD agrees to conduct ongoing monitoring in a manner 
not reasonably related to providing buy, sell or hold recommendations. 

Importantly, you may voluntarily, and without any agreement with your customer, review the holdings 
in your retail customer’s account for the purposes of determining whether to provide a recommendation 
to the customer. This voluntary review is not considered to be “account monitoring,” and would not 
create an implied agreement with the customer to monitor the account.

4 Do you consider the elements of care, skill and costs when making recommendations to retail 
customers?


Status

Completed
✔

Reg BI incorporates FINRA’s reasonable-basis (i.e. knowing the product and having a reasonable 	
basis to believe it is appropriate for at least some investors) and customer-specific (i.e. knowing 	
the customer and having a reasonable basis to believe a particular recommendation is appropriate 	
for a specific customer based on that customer’s investment profile) suitability obligations with 	
important enhancements. 

Care, skill and costs (in addition to applying a best interest standard) are new express elements for 
consideration when making recommendations to retail customers. 

Cost must always be considered when making a recommendation. Moreover, consideration of cost 
includes not only the cost of purchase, but also any costs that may apply to the future sale or exchange 
of the security, such as deferred sales charges or liquidation costs. However, while cost must always 	
be considered, it is not dispositive, and its inclusion in the rule text is not intended to limit or foreclose 	
a recommendation of a more costly product if there is a reasonable basis to believe that product is in 
the best interest of a particular retail customer. 

5 Do you guard against excessive trading, irrespective of whether the BD or AP “controls” the account?


Status

Completed
✔

Reg BI incorporates FINRA’s quantitative suitability obligation (that a series of recommended 
transactions are appropriate and not excessive). However, in a change from FINRA’s quantitative 
suitability obligation, Reg BI applies the best interest standard to a series of recommended transactions, 
irrespective of whether the BD exercises actual or de facto control over a customer’s account. 
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REG BI

6 Do you consider reasonably available alternatives to the recommendation?


Status

Completed
✔

You should consider reasonably available alternatives, if any, offered by your BD in determining whether 
you have a reasonable basis for making the recommendation. An evaluation of reasonably available 
alternatives does not require an evaluation of every possible alternative (including those offered 	
outside the firm) nor require BDs to recommend one ‘‘best’’ product.

A BD should have a reasonable process for establishing and understanding the scope of such 
“reasonably available alternatives” that would be considered by particular APs or groups of APs	
(e.g., groups that specialize in particular product lines) in fulfilling the reasonable diligence, care 	
and skill requirements under the Care Obligation.

7 Do you consider how to ensure that high-risk or complex products are in a retail customer’s best 
interest?


Status

Completed
✔

Although not a rule requirement, BDs should consider, as a best practice, applying heightened scrutiny 
as to whether high-risk or complex investments, such as inverse and leveraged ETFs, are in a retail 
customer’s best interest. 

8
Prior to or at the time of the recommendation, do you provide retail customers with full and fair  
written disclosure of all material facts relating to the scope and terms of the relationship with the  
retail customer, including:


Status

Completed
✔

 The capacity in which you are acting (BD or IA)?

A standalone BD generally may satisfy this requirement by delivering the Form CRS to the retail 
customer.

For BDs who are dually registered, and APs who are either dually registered or who are not 	
dually registered but only offer BD services through a firm that is dually registered, providing 	
Form CRS will not be sufficient to disclose their capacity, and they must disclose if they are acting 
as a BD when making a recommendation. 

In addition, an AP of a dual registrant who does not offer investment advisory services must 
disclose that fact as a material limitation. Similarly, an AP registered in a limited capacity 	
(e.g., a Series 6) must disclose that limitation (i.e., she cannot recommend all available products). 

 Material fees and costs that apply to the retail customer’s transactions, holdings, and accounts?

This should build upon the fees and costs disclosure in Form CRS, with more particularity, such 
as whether fees are deducted from the customer’s account per transaction or quarterly. This 
obligation would not require individualized disclosure for each retail customer. Rather, the use 
of standardized numerical or other non-individualized disclosure (e.g., reasonable dollar or 
percentage ranges) is permissible.
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REG BI

 The type and scope of services – whether or not the BD will monitor the retail customer’s account 	
	 and, if so, the scope and frequency of those services?

Although Form CRS may disclose that the firm provides account monitoring services, Reg BI 
requires disclosure about whether or not account monitoring would occur for the particular retail 
customer and the scope and frequency of those services.

 Any requirements for retail customers to open or maintain an account or establish a relationship 	
	 (e.g., minimum account size)?

This would include any requirements for retail customers to open or maintain an account, or to 
avoid additional fees when a threshold is crossed, such as a low account balance.

 Any material limitations on the securities or investment strategies involving securities that may  
	 be recommended to the customer?

Material limitations include recommending only proprietary products or a specific asset class; 
products with third-party arrangements (revenue sharing, mutual fund service fees); products 
from a select group of issuers; the fact that IPOs are available only to certain clients; and that 	
an AP of a dually registered firm does not offer investment advisory services or is registered in 	
a limited capacity (e.g., Series 6). 

 The general basis for the recommendation (i.e., what might commonly be described as the firm’s 	
	 investment approach, philosophy, or strategy)? 

This may be standardized or a summary; however, the disclosure should also address 
circumstances when a standardized basis does not apply, and how the BD will notify the 	
customer when that is the case.

As a best practice, firms should encourage APs to discuss the basis for any particular 
recommendation with their retail customers and the associated risks, particularly when the 
recommendation is significant to the customer (e.g., the decision to roll over a 401(k) into an IRA).

 Risks associated with the recommendation?

Standardized disclosure is permitted. 

9 At or prior to making a recommendation, do you make full and fair written disclosure of all material 
facts relating to conflicts of interest?


Status

Completed
✔

Material facts regarding conflicts of interest include, for example: conflicts associated with proprietary 
products, payments from third parties and compensation arrangements. BDs must disclose all material 
facts relating to conflicts of interest associated with the recommendation. This does not require 
that information regarding conflicts be disclosed on a recommendation-by-recommendation basis. 
Standardized written disclosure of this information may be made, provided that it sufficiently identifies 
the material facts relating to conflicts of interest associated with a particular recommendation. 
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REG BI

10
Do you ensure that you do not use the term “advisor” or “adviser” unless you are a registered  
investment adviser, a registered municipal advisor, a registered commodity trading advisor or  
an advisor to a special entity?


Status

Completed
✔

Use of the terms “advisor” or “adviser” in a name or title by: (a) a BD that is not also an RIA; or (b) a 
financial professional that is not a supervised person of an RIA, would presumptively violate Reg BI. 
Exceptions would include a BD/AP that acts on behalf of a municipal advisor or commodity trading 
advisor, or an advisor to a special entity. In addition, an RR of a dually registered BD may use firm 
materials when the BD/IA firm has the term “advisor” or “adviser” in its title.

11 Do APs supplement written disclosures with subsequent oral disclosure?


Status

Completed
✔

Oral disclosure of a material fact may be required to supplement, clarify or update written disclosure 
made previously. BDs must maintain a record that oral disclosure was provided to the retail customer 
(but not the substance of the disclosure). 

Although not required by Reg BI, the SEC encourages, as a best practice, following oral disclosures with 
timely, written disclosure summarizing the information conveyed orally.

12 Do you have policies and procedures to identify and address the firm’s conflicts of interest?


Status

Completed
✔

Firms must have written policies and procedures reasonably designed to identify and, at a minimum, 
disclose or eliminate all conflicts of interest associated with recommendations covered by Reg BI.

A conflict of interest is an interest that might incline a BD or AP – consciously or unconsciously – to 
make a recommendation that is not disinterested.

13 Do you have policies and procedures to identify and mitigate the AP’s conflicts?


Status

Completed
✔

Conflicts that create an incentive for the AP to place the BD’s or AP’s interest ahead of the retail 
customer’s interest must be mitigated.

Mitigation measures will depend on the nature and significance of the incentives and a variety of 
factors related to a BD’s business model, such as its size and retail customer base, and the complexity 	
of the security or investment strategy that is being recommended.

14 Do you have policies and procedures to identify and disclose material limitations on products 
recommended?


Status

Completed
✔

Material limitations include, for example, recommending only proprietary products or a specific asset 
class; products with third-party arrangements; products from a select group of issuers; or making 	
IPOs available only to certain clients.
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REG BI

15 Do you have policies and procedures to prevent material limitations from causing the BD or AP to make 
recommendations that place the BD’s or AP’s interest ahead of the retail customer’s interest?


Status

Completed
✔

Policies and procedures to prevent harm from material limitations could consist of establishing 
product review processes for products that may be recommended, including establishing procedures 
for identifying and mitigating the conflicts of interests associated with the product, or declining to 
recommend a product where you cannot effectively mitigate the conflict, and identifying which retail 
customers would qualify for recommendations from the product menu. 

As part of this process, firms may consider: evaluating the use of “preferred lists”; restricting the retail 
customers to whom a product may be sold; prescribing minimum knowledge requirements for APs 
who may recommend certain products; and conducting periodic product reviews to identify potential 
conflicts of interest, whether the measures addressing conflicts are working as intended, and to modify 
the mitigation measures or product selection accordingly.

16
Do you have policies and procedures to identify and eliminate sales contests, bonuses, non-cash 
compensation and quotas based on the sale of specific securities or specific types of securities  
within a limited time?


Status

Completed
✔

Reg BI bans these practices. This requirement does not apply to compensation practices based on,	
for example, total products sold, or asset growth or accumulation, and customer satisfaction.

This requirement would not prevent a BD from offering only proprietary products, placing material 
limitations on the menu of products, or incentivizing the sale of such products through its 
compensation practices, so long as the incentive is not based on the sale of specific securities or 	
types of securities within a limited period of time.

The requirement also is not intended to prohibit: training or education meetings, provided that these 
meetings are not based on the sale of specific securities or types of securities within a limited period 	
of time; or receipt of certain employee benefits by statutory employees, as these benefits would not 	
be considered to be non-cash compensation for purposes of Reg BI.

17 Have you updated your policies and procedures to ensure compliance with Reg BI?


Status

Completed
✔

Reg BI’s Compliance Obligation requires that BDs establish, maintain and enforce written policies and 
procedures reasonably designed to achieve compliance with Reg BI. 

In addition to the required policies and procedures, depending on the BD’s size and complexity, a 
reasonably designed compliance program generally would also include: controls, remediation of 	
non-compliance, training, and periodic review and testing.

Firms may be able to satisfy the Compliance Obligation by adjusting their current systems of 	
supervision and compliance, rather than creating new ones.
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REG BI

18 Have you updated your policies and procedures and systems to ensure Reg BI’s recordkeeping  
obligations are satisfied?


Status

Completed
✔

SEA Rules 17a-3(a)(35) and 17a-4(e)(5) codify the recordkeeping requirements associated with Reg BI.

Current recordkeeping practices will not fully satisfy Reg BI. For example, BDs must provide retail 
customers with additional disclosures that require records. Firms may use a risk-based approach to 
documenting compliance with Reg BI.

19 Have you implemented training to ensure that APs are aware of Reg BI’s requirements?


Status

Completed
✔

The SEC noted that training generally is an important vehicle to communicate firm culture, specific 
requirements of a firm’s code of conduct and its conflicts management framework.

20 Have you aligned your policies and procedures to the definitions in Reg BI?


Status

Completed
✔

	Retail Customer

Reg BI only applies to recommendations to “retail customers.” Reg BI defines a “retail 	
customer” as a natural person, or the legal representative of such person, who: (a) receives 	
a recommendation for any securities transaction or investment strategy from a BD or AP; 	
and (b) uses the recommendation primarily for personal, family or household purposes.

	Legal Representative

“Legal representative” includes the non-professional legal representatives of such a natural person, 
e.g., a non-professional trustee that represents the assets of a natural person. Reg BI would not 
apply when the legal representative is acting in a professional capacity as a regulated financial 
services industry professional retained to exercise independent professional judgment. Therefore, 
recommendations to registered IAs and BDs or corporate fiduciaries would not trigger Reg BI. 
On the other hand, recommendations to non-professional trustees, executors, conservators and 
persons holding power of attorney that represent natural persons are covered.

 Recommendation

The final rule release for Reg BI states that this is keyed off of the guidance for FINRA’s 	
suitability rule.

 Investment Strategy

The final rule release for Reg BI states that this is keyed off of the guidance for the FINRA’s 	
suitability rule; however, this will include recommendations of types of accounts.
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REG BI

 Receives and Uses

The SEC has stated that “use” means when, as a result of the recommendation:

•	 the retail customer opens a brokerage account with the BD, regardless of whether the BD 
receives compensation; 

•	 the retail customer has an existing account with the BD and receives a recommendation 	
from the BD, regardless of whether the BD receives or will receive compensation, directly 	
or indirectly, as a result of the recommendation; or

•	 the BD receives or will receive compensation, directly or indirectly, as a result of that 
recommendation, even if that retail customer does not have an account at the firm.

 Personal, Family, or Household Purposes

The phrase “primarily for personal, family, or household purposes” covers any recommendation to 
a natural person for his or her account, other than recommendations to a natural person seeking 
these services for commercial or business purposes. Reg BI would not cover, for example, an 
employee seeking services for an employer or an individual seeking services for a small business 	
or on behalf of another non-natural person entity, such as a charitable trust. 

 Conflict of Interest

A conflict of interest is an interest that might incline a BD or AP – consciously or unconsciously – 	
to make a recommendation that is not disinterested.

 Full and Fair

Sufficient information to enable a retail customer to make an informed decision with regard to 	
a recommendation.
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FORM CRS

1 Have you developed a two-page (four for dual registrants) relationship summary known as Form CRS?


Status

Completed
✔

This applies to both IAs and BDs. Firms must write their relationship summaries in plain language, 
taking into consideration retail investors’ level of financial experience. Firms are encouraged, but not 
required, to use electronic and graphical formatting. 

2 Does your relationship summary include:


Status

Completed
✔

 An introduction to the firm?

This must include: (a) the name of the BD or IA, and whether the firm is registered with the SEC as 
a BD, IA or both; (b) an indication that BD and IA services and fees differ and that it is important 
for the retail investor to understand the differences; and (c) a statement that free and simple 
tools are available to research firms and financial professionals on the SEC’s investment education 
website (Investor.gov/sec), which provides educational materials about BDs, IAs and investors.

 A description of services and advice that can be provided?

The relationship summary must describe all relationships and services offered to retail investors, 
even if the investor at issue does not qualify for or is not being offered a particular service 
currently.

 A description of fees and costs, applicable standard of conduct, and examples of how the firm  
	 makes money and conflicts of interest?

Firms must summarize the principal fees and costs that retail investors incur with respect to 	
their BD and IA accounts, and the conflicts they create.

 Relevant disciplinary history?

The relationship summary must include a separate section about whether a firm and its financial 
professionals have reportable disciplinary history and where investors can conduct further 
research on these events.

 How additional information may be obtained?

Firms must state where retail investors can find additional information about their BD and 	
IA services.

 Prescribed “conversation starters” for investors to ask?

If a required disclosure or conversation starter is inapplicable to your business, or specific 	
wording required by the Form’s instructions is inaccurate, you may omit or modify that 	
disclosure or conversation starter.
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FORM CRS

3 Do you have a process in place to file the Form CRS?


Status

Completed
✔

Firms must file the relationship summary through Web CRD® (dual registrants will be required to file 
their relationship summaries using both IARDTM and Web CRD®).

4 Do you have a process in place to update the Form CRS?


Status

Completed
✔

Firms must update Form CRS and file it within 30 days whenever any information becomes materially 
inaccurate.

Firms must communicate any changes in the updated relationship summary to retail investors who 
are existing clients or customers within 60 days after the updates are required to be made and without 
charge. Firms can make the communication by delivering the amended relationship summary or by 
communicating the information through another disclosure that is delivered to the retail investor.

Form CRS General Instruction 8 sets forth requirements for updating the relationship summary, 
including filing and delivering an exhibit that highlights changes to an updated relationship summary.

5 Are you delivering Form CRS to each new or prospective customer who is a retail investor before  
or at the earliest of:


Status

Completed
✔

(a) a recommendation of an account type, a securities transaction or an investment strategy involving 
securities; (b) placing an order for the retail customer; or (c) the opening of a brokerage account for the 	
retail customer?

If included in a packet of information, the relationship summary must be placed first. If the relationship 
summary is delivered electronically, it must be presented prominently in the electronic medium, for 
example, as a direct link or in the body of an email or message, and must be easily accessible for retail 
investors.

6 Do you have a process in place to deliver the relationship summary to existing retail customers?


Status

Completed
✔

Firms must deliver the relationship summary to existing retail investor customers before or at the 
time firms open a new account that is different from the retail investor’s existing account. In addition, 
firms must deliver the relationship summary when they recommend that the retail investor roll over 
assets from a retirement account, or when they recommend or provide a new service or investment 
outside of a formal account (e.g., variable annuities or a first-time purchase of a direct-sold mutual fund 
through a ‘‘check and application’’ process). With respect to existing customers, firms should deliver the 
relationship summary in a manner consistent with the firm’s existing arrangement with that customer 
and with the SEC’s electronic delivery guidance.

Firms must initially deliver the relationship summary to each existing retail investor customer within 	
30 days after the date by which they are first required to electronically file the relationship summary 
with the SEC.
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FORM CRS

7 Are you posting the relationship summary on your public website?


Status

Completed
✔

Firms must post the current version of the relationship summary prominently on your public website, 	
if you have one. The instructions set forth requirements, including design requirements, for a 
relationship summary that is posted on your website.

8 Have you adjusted your recordkeeping procedures to reflect the relationship summary?


Status

Completed
✔

BDs must make and keep current a record of the date that each relationship summary was provided to 
each retail investor, including any relationship summary that was provided before such retail investor 
opens an account. 

BDs must maintain and preserve, in an easily accessible place, the following records until at least 
six years after such record or relationship summary is created: (a) all records of the dates that each 
relationship summary was provided to each retail investor, including any relationship summary that 
was provided before such retail investor opens an account, as well as (b) a copy of each relationship 
summary.
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The Importance of Protecting a Growing Senior Population

1

• Currently, Americans over the age of 50 account for 77% of all 
financial assets in the United States (and more than half of them 
utilize financial advisors)

• By 2030…

o Seniors aged 65+ will account for 18% of the nation’s 
population
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2000 2010 2020 2030

Projected Increase of 65+ Age Group
(millions)

10,000… 10,000 Americans will turn 65 every day 
Through 2030.

Life expectancies are on the rise and cases of reported elder abuse are increasing. This is not a problem that is going away.
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The Fraud Concern

2

1 in 5

$2.9 B

• A Metlife study found 
that seniors lose at 
least $2.9 billion each 
year to financial 
exploitation in media-
reported cases*

>50%

Familiar Faces
• Unfortunately, more than half of all senior financial exploitation is perpetrated by friends, 

family members, or caregivers.  This exploitation can be wide-ranging, is often the most 
difficult to prevent, and is the most under-reported form of senior financial exploitation.  
A victim of such exploitation may even seek to cover-up such abuse out of feelings of guilt, 
shame, or loyalty. 

1 in 44
• The National Adult Protective 

Services Association estimates that 
only 1 in 44 cases of financial abuse 
are ever reported to the authorities  

*The Metlife Study of Elder Financial Abuse, June 2011
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Financial Exploitation Is…

• Third party fraud 
• Family member exploitation

• Inheritance Impatience

• Red flags of exploitation
• Red flags of cognitive impairment

3
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Non-financial Consequences

• Psychological
• Loss of independence/security
• Relationship disruptions
• Fearful, depressed, suicidal
• Change of plans for future

• Health
• Unable to afford medications
• Hospitalization
• Mortality

• Secondary Victims
• Financial support
• Loss of wealth transfer
• Costs to society
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New Tools in the Toolbox

• New FINRA Rules (Feb. 2018)
• Rule 2165 – Hold on Disbursements
• Rule 4512 – Trusted Contact Form
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Financial Industry Regulatory Authority

6
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SENIOR INVESTORS
Trusted Contact Authorization Form
 To be used in certain circumstances:

 If customer cannot be reached
 If firm has  concerns  about                          

health status or well being of customer
 If firm believes customer may                         

be a victim of fraud/exploitation.

 Allows firms to share information

7

TRUSTED CONTACT
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Financial Industry Regulatory Authority

8
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More Tools in the Toolbox

• Senior Safe Act of 2017
• Provides broader protections for firms that report suspicions of elder financial exploitation to 

State and Federal regulators and investigators

• New NAPSA Financial Information Request Form

9
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FINRA & FINRA Foundation

Research:
• Exposed to Scams: What Separates Victims from Non-Victims? 

(October 2019)
• Understanding and Combating Investment Fraud (October 2017)
• Findings from a Pilot Study to Measure Financial Fraud in the United 

States (February 2017)
FINRA Securities Helpline for Seniors
• Toll-free 844-57-HELPS (844-574-3577)
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Useful Websites

• SIFMA: www.sifma.org/seniorinvestors
• Department of Justice: www.elderjustice.gov
• NAPSA APS Database: www.napsa-now.org
• WISER: www.wiserwomen.org
• FINRA: www.finra.org/rules-guidance/key-topics/senior-investors
• NASAA Securities Administrator Reporting: 

www.serveourseniors.org/connect
• National Resource Center on LGBT Aging:  

https://www.lgbtagingcenter.org/
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Jilenne Gunther, MSW, JD
Director of BankSafe

Think. Do. Disrupt.
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DO
How can we get ahead of the 
problem?

DISRUPT
How can we work together to outsmart 
the perpetrators? 

2

3

THINK
What is the problem?1
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THINK
What is the problem?

1
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“The illegal or improper use of an Older Americans funds, 
property, or assets” 
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The Problem Affects Everyone

Caregivers
$36,000 

Victims
$120,000

Financial Institutions
$1 billion

(Older Americans 50+)
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Why Does This Matter?

RETIREMENT 
SAVINGS LOST:

Average Victim Loses 

$120,000
Average Retirement 
Savings at 50

$108,000
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The Problem is Only Going to Get Worse

0

30000

60000

90000

120000

150000

180000

2010 2011 2012 2013 2014

Increase in complaints by people 
age 60 and over1

Sources: Census Bureau; Federal Trade Commission (fraud complaints) 
1. 1950 excludes Alaska and Hawaii. 2. Figures are for complaints by 
consumers who reported their age.
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What is the Risk?

$18 Trillion in Assets will move 
between the generations in the next 20 

years.
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How Does Exploitation Happen?

of the amount taken 
comes from accounts at 
financial institutions.

60%
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Consumer Insights

4 out of 5 older 
consumers prefer 
establishing accounts at 
a credit union with at 
least one exploitation-
prevention service.

41% of consumers better trusted their 
financial institution based on how it 
handled an exploitation situation.

85% prefer their 
financial institution’s 
employees to be highly 
trained to detect and 
prevent exploitation. 
More than discounts.

41%
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Advisors are on the 
Frontline in this Battle
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Advisors are on the 
Frontline in this Battle
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Advisors are on the 
Frontline in this Battle

Reference:  Idzelis, C. Advisors on the 
Frontlines in Battle Against Financial Abuse of 
the Elderly.  Investment News.
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Advisors are on the 
Frontline in this Battle
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Risk of Not Providing Internal Training
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Advisors Interest in Internal Training

of advisors would like mandatory training.
Yet only 33% are required to take such 
training.

83%

Page - 134 -



DO
How can we get ahead 
of the problem?

2
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How Can We Work Together to Outsmart 
the Perpetrators?

TRAINING & EDUCATION
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How Do We Get Ahead of the Problem?

Real action before the money leaves the 
account…
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Senior Safe Act

• Senior Safe Act became federal law 
in 2018.

• Senior Safe Act provides immunity 
from liability when reporting 
exploitation in good faith for those 
satisfying its requirements.
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The BankSafe Pilot Program

10

Developed and 
Reviewed by 200+
Financial Experts

Tested by 2,000
Financial Industry 

Employees
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Action Steps 
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BankSafe Research

month research study prior 
to national launch6 11 states involved in 

the research

Research partner 
Virginia Tech Center 

for Gerontology
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Research Sample

completed the 
BankSafe training 1,816 1,042 in the BankSafe trained group

774 in the control group

Scientific random process to assign 
control group vs. intervention group

Control Group
People in this group were 

BankSafe trained

Intervention Group

Majority of sample in both the intervention and control group had 
taken a financial exploitation course within the last year

People in this group 
received training on 

customer service skills
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CONFIDENCE
Did the BankSafe Training Increase 
Confidence?

KNOWLEDGE
Did the BankSafe Training Increase 
Knowledge?

2
3 SAVE MONEY

Did the BankSafe Training Group Save 
Consumers’ Money?

1
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AARP BankSafe Trained Group Reported 
Exploitation at a Significantly Higher Rate

The BankSafe trained group reported exploitation at a rate 
4 times higher than the control group. 4x

123

25

Number of Cases Reported
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The AARP BankSafe Trained Group 
Saved a Significant Amount of Money

The BankSafe trained group saved just under $1 million, 
which is 16 times more than the control group.16x

$900,915 

$54,384 

Total Funds Saved
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The AARP BankSafe Training 
Increases Confidence

After the training, BankSafe learners reported having 
four times as much confidence in recognizing, preventing, 
and reporting cases of exploitation than before the training 
compared to the control group.

4x

Separate possible
victims from the

perpetrators

Identify red flags Report suspicious
activity

Escalate possible
exploitation to your

supervisor

Confidence Increase

Intervention Group
Control Group
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The AARP BankSafe Training 
Increases Knowledge

Post-test scores improved 133% among those who had gone 
through the BankSafe training, indicating a significant 
increase in knowledge of financial exploitation.

133%

33%

Increase in Knowledge Assessment Scores

133%

Page - 147 -



Establishes 
Trust

Meets 
Regulatory 
Guidance

Saves Money

41% increase in customer 
trust when financial 
institutions resolve an 
exploitation situation.

Two banks saved a total of more 
than $3 million in funds when they 
trained their frontlines on 
preventing exploitation.

Training Benefits

Page - 148 -



Multi-Award Winning Training
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Industry is Praising Our Award-Winning Training

11

“[The BankSafe training is] the gold standard in the industry.”

“The BankSafe training 
is a game changer…”

“One of the best things about working on BankSafe 
has been how collaborative AARP has been …”Page - 150 -



Free to All Credit Unions

Register at 
aarp.org/banksafe
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DISRUPT
How can we work 
together to outsmart 
the perpetrators? 

3
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10

 Reputational risk

 Prevents loss

 Creates stronger 
member relationships 
and trust

 Improves employee 
morale and 
performance

 Increases brand distinction

 Saves money

 Meets regulatory guidance

In seven 
months, 
BankSafe
has 
saved 
over $11 
million.

$11M
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Trusted Contact Template 

• Who to contact?
• Who NOT to contact?
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Family Discussion 
Dinner without Dessert
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Clear Effective Policies and Protocols
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Red Flags Infographic for FAs
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Dementia Tipsheet for 
Banks/Credit Unions
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Financial Professional’s Guide to Working 
With Older Clients
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THE FINANCIAL INDUSTRY REGULATORY AUTHORITY’S 
 DISPUTE RESOLUTION ACTIVITIES 

Revised July 24, 2019 

I. BACKGROUND

The Financial Industry Regulatory Authority (FINRA) administers a dispute resolution forum 
for investors, brokerage firms, and their registered employees in the U.S. through its network 
of 70 hearing locations, including at least one in each state and Puerto Rico. FINRA 
administers between 4,000 and 8,500 arbitrations and numerous mediations annually. 
FINRA maintains a diverse roster of over 7,900 arbitrators and 270 mediators. The National 
Arbitration and Mediation Committee (NAMC), which is composed of investor, industry, and 
neutral (arbitrator and mediator) representatives, provides policy guidance to FINRA’s 
Dispute Resolution staff. A majority of the NAMC members and its chair are public. FINRA is 
regulated by the United States Securities and Exchange Commission (SEC). 

FINRA’s Dispute Resolution program is administered out of four regional offices: Northeast, 
Southeast, Midwest, and West, located in New York City, Boca Raton, Chicago, and Los 
Angeles, respectively, with headquarters in New York City. Contact information for the 
regional offices, as well as for other FINRA staff, is available on FINRA’s website at 
www.finra.org. Below is a map showing the hearing locations and the regional offices to 
which they are generally assigned:   

Below are highlights on:  Statistics and Trends; FINRA Dispute Resolution Task Force; 
Recent Significant Rule Changes; Proposed Rule Changes; Regulatory Notice on Forum 
Selection; Significant Initiatives; FINRA Neutrals; Office of Dispute Resolution Technology 
Initiatives; FINRA Investor Education Foundation; and Mediation.  
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II. STATISTICS AND TRENDS

Arbitration case filings decreased in June 2019 compared to June 2018. In June 2019, parties 
filed 1,799 cases – a 21% decrease from the 2,273 cases filed in June of 2018. Customer 
claims decreased by 21% compared to June 2018. In June 2019, 38% of filed claims were 
intra-industry cases. 

Mediation cases increased in June 2019 compared to June 2018. Through June 2019, parties 
filed 287 mediation cases – a 6% increase compared to the 270 mediation cases filed in June 
2018. 

Case Filing Statistics for 2019 - This section provides key filing data and trends. 

Overall arbitration case filings:  

 June 2019:  1,799 (21% decrease compared to June 2018).

Mediation case filings 

 June 2019: 287 (6% increase compared to June 2018).

Customer Award Statistics 

 Cases in which customers are awarded damages

 2019 through June:

o Overall:  44% (40% in 2018, 43% in 2017, and 41% in 2016).
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o Hearing cases (not including cases decided by review of documents only):
44% (42% in 2018, 45% in 2017, and 42% in 2016).

Case Processing Statistics   

Processing times from service of the claim to close of the case 

 June 2019:

o Overall: 14.1 months (1% decrease compared to June 2018)
o Hearing cases: 17.3 months (8% increase compared to June 2018)
o Paper cases (decided on the documents submitted without a hearing): 5.8

months (16% decrease compared to June 2018)
o Special Proceeding cases: 5.8 months (new category added in 2019)

 Percentage of cases closed by award

o June 2019: 17% (compared to 17% in 2018, 18% in 2017, and 21% in 2016).
o In June 2019, Customer cases closed by settlement approximately 74% of

the time.
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Comparison of Results of All-Public Panels and Majority-Public Panels in Customer 
Claimant Cases 

In June 2019, investors prevailed 55% of the time (41 out of 74 cases) in cases 
decided by all-public panels and 29% of the time (9 out of 31 cases) in cases 
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decided by majority-public panels. To find more information on Case Statistics and 
Award Outcomes please visit the Dispute Resolution Statistics page at finra.org. 

III. FINRA DISPUTE RESOLUTION TASK FORCE

In 2014, FINRA formed the FINRA Dispute Resolution Task Force to suggest strategies to 

enhance the transparency, impartiality, and efficiency of FINRA’s securities dispute 

resolution forum for all participants. The Task Force brought together a diverse group of 

leading investor advocates, academics, regulators, and industry representatives to help 

ensure that FINRA's arbitration and mediation processes continue to serve the needs of the 

investing public. Seven Task Force members serve on FINRA’s arbitrator roster. 

The Task Force established an email inbox, which was available throughout the process, to 

solicit comments from interested parties. It also directly solicited written comments from 

more than 30 interested organizations and individuals. Over a period of 14 months, the Task 

Force held four in-person meetings, and its ten subcommittees met 57 times. On December 

16, 2015, the Task Force issued its final report and recommendations Final Report and 

Recommendations of the FINRA Dispute Resolution Task Force. The Task Force 

recommendations focus, among other matters, on arbitrator training and recruitment, and 

expanded use of explained decisions and mediation.FINRA Dispute Resolution Task Force 

members:   

 Barbara Black – Retired Professor and Director, Corporate Law Center,

University of Cincinnati College of Law (Chair);

 Philip Aidikoff – Investor attorney, Aidikoff, Uhl & Bakhtiari;

 Joseph Borg – Director, Alabama Securities Commission;

 Philip Cottone – FINRA arbitrator and mediator;

 John Cullem – FINRA arbitrator;

 Sandra Grannum – Industry attorney, Davidson & Grannum;

 Mark Maddox – Investor attorney, Maddox Hargett & Caruso;

 Kevin Miller – General Counsel, Securities America;

 Joseph Peiffer – Investor attorney, Peiffer Rosca Wolf Abdullah Carr & Kane;

 Barbara Roper – Director of Investor Protection, Consumer Federation of

America;

 Lisa Roth – President, Tessera Capital Partners (formerly Principal, Keystone

Capital Corporation);

 Edward Turan – Managing Director, Citigroup Global Markets; and

 Harry Walters – Managing Director, Morgan Stanley Wealth Management.

On February 15, 2019, FINRA posted its intended Final Status Report on the 

implementation of the Dispute Resolution Task Force's 51 recommendations. 
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IV. RECENT SIGNIFICANT RULE CHANGES

Rule Change to Expand Time for Non-Parties to Respond to Arbitration Subpoenas 
and Orders of Appearance of Witnesses or Production of Documents 

On May 6, 2019, the SEC approved a proposal to amend FINRA Rule 12512(d) through (e) 
and FINRA Rule 12513(d) through (e) of the Code of Arbitration Procedure for Customer 
Disputes and FINRA Rule 13512(d) through (e) and FINRA Rule 13513(d) through (e) of the 
Code of Arbitration Procedure for Industry Disputes to expand time for non-parties to 
respond to arbitration subpoenas and orders of appearance of witnesses or production of 
documents, and to make related changes to enhance the discovery process for forum users. 
The amendments extend the response time for non-parties to object to an order or 
subpoena from within 10 calendar days of service to within 15 calendar days of receipt, 
exclude first-class mail as an option to serve these documents on non-parties and for non-
parties to file a response, and codify the current practice that the Director send objections 
and responses to the panel at the same time (after the response date has passed) unless 
otherwise directed by the panel. 

The amendments are effective for cases filed on or after July 1, 2019. 

See Securities Exchange Act Release No. 34-85781, published in the Federal Register on 
May 10, 2019 (Vol. 84, No. 91, pp. 20669 – 20671).  

Rule Change to Pay Arbitrators a $200 Honorarium for Decisions on Contested 
Subpoena Requests or Contested Orders for Production or Appearance 

On October 12, 2018, the Securities and Exchange Commission approved a proposal to 
amend FINRA Rule 12214(c) through (e) of the Code of Arbitration Procedure for Customer 
Disputes and FINRA Rule 13214(c) through (e) of the Code of Arbitration Procedure for 
Industry Disputes to pay each arbitrator a $200 honorarium to decide without a hearing 
session a contested subpoena request or a contested order for production or appearance.  

The amendments are effective for cases filed on or after February 7, 2019. 

See Securities Exchange Act Release No. 34-84418, published in the Federal Register on 
October 18, 2018 (Vol. 83, No. 202, pp. 52857-52860).  

Rule Change to Create a $100 Fee and Honorarium for Late Cancellation of a 
Prehearing Conference 

On July 31, 2018, the SEC approved amendments to FINRA Rules 12500 and 12501 of the 
Code of Arbitration Procedure for Customer Disputes and FINRA Rules 13500 and 13501 of 
the Code of Arbitration Procedure for Industry Disputes to charge a $100 per-arbitrator fee 
to parties who request cancellation of a prehearing conference within three business days 
before a scheduled prehearing conference. This rule change will also amend FINRA Rules 
12214(a) and 13214(a) of the Codes to create a $100 honorarium to pay each arbitrator 
scheduled to attend a prehearing conference that was cancelled within three business days 
of the prehearing conference. 
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These amendments are effective for all cases filed on or after October 29, 2018. 

See Securities Exchange Act Release No. 34-83752, published in the Federal Register on 
August 6, 2018 (Vol. 83, No. 151, pp 38327-38329). 

Rule Change Relating to Simplified Arbitration 

On May 17, 2018, the SEC approved SR-FINRA-2018-003, which amends FINRA Rules 
12600 and 12800 of the Code of Arbitration Procedure for Customer Disputes and 13600 
and 13800 of the Code of Arbitration Procedure for Industry Disputes to provide an 
additional hearing option for parties in arbitration with claims of $50,000 or less, excluding 
interest and expenses. This intermediate form of adjudication will provide parties with claims 
of $50,000 or less an opportunity to argue their cases before an arbitrator in a shorter, 
limited telephonic hearing format than a regular hearing.  

There will be two options for hearings; Option One follows the regular provisions of the 
Codes relating to prehearings and hearings, including all fee provisions. If the customer (or 
claimant in industry disputes) chooses Option One, they will continue to have in-person 
hearings without time limits, and they would continue to be permitted to question opposing 
parties’ witnesses. 

Option Two is the new Special Proceeding subject to the regular provisions of the Code 
relating to prehearings and hearings, including all fee provisions, with several limiting 
conditions, including timing limitations for hearings, making telephonic hearings the default 
hearing method (unless the parties jointly agree to another method of appearance), and 
limiting total hearing sessions to two sessions to be completed in one day, exclusive of 
prehearing conferences. 

If the customer or claimant does not request one of the two hearing options in a simplified 
case, the matter will be decided by a sole arbitrator based on documents submitted by each 
party. 

This rule amendment is effective for cases filed on or after September 17, 2018. 

See Securities Exchange Act Release No. 34-83276, published in the Federal Register on 
May 23, 2018 (Vol. 83, No. 100, pp 23959-23963).  

V. PROPOSED RULE CHANGES

Proposed Amendments to the Codes of Arbitration Procedure Relating to Requests to 
Expunge Customer Dispute Information 

At its December 2018 meeting, the FINRA Board of Governors approved proposed 
amendments to the Codes of Arbitration Procedure for Customer and Industry Disputes to 
codify the Notice to Arbitrators and Parties on Expanded Expungement Guidance and 
modify the fees for small claim expungement. The proposed rule would establish specific 
filing fees for claimants filing expungement claims, and would prevent associated persons 
from filing second requests to expunge the same customer dispute information that was the 
subject of a prior request that a panel or court denied.  
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Proposal to Prohibit Compensated Non-Attorney Representatives (NARs) in 
Arbitration and Mediation 

In December 2018, the FINRA Board of Governors approved filing with the SEC proposed 
amendments to the Codes of Arbitration and Mediation Procedure to prohibit compensated 
non-attorney representatives from practicing in the FINRA arbitration and mediation forum. 
The rule proposal would also specify that a student enrolled in a law school, who is 
participating in a clinical program or its equivalent, and is practicing under the supervision of 
an attorney pursuant to state law, is allowed to represent parties in arbitration and 
mediation. It would also include guidelines for resolving issues regarding the qualifications of 
NARs or law students in the forum. 

Regulatory Notice on Discovery of Insurance Information (Regulatory Notice 18-22) 

On July 26, 2018, FINRA published Regulatory Notice 18-22 seeking comment on proposed 
amendments to the Discovery Guide’s Firm/Associated Persons Document Production List 
(List 1). Specifically, the amendments would require firms and associated persons, upon 
request, to produce documents concerning third-party insurance coverage in customer 
arbitration. The proposed amendments would strictly limit the circumstances under which 
insurance coverage information could be presented to the arbitrators. The new list item 
would state that it may be prejudicial for arbitrators to be given information related to 
coverage or lack of coverage by liability insurance. 

Any party wishing to submit insurance-related evidence at a hearing would have to 
demonstrate to the arbitration panel that there are extraordinary circumstances warranting 
admission of this information, or the existence of an insurance policy is directly related to the 
dispute outlined in the statement of claim. 

The comment period ended September 24, 2018. 

Regulatory Notice on Inactive Parties (Regulatory Notice 17-33) 

On October 18, 2017, FINRA published Regulatory Notice 17-33  which proposes to amend 
the Code of Arbitration Procedure for Customer Disputes to expand a customer’s option to 
withdraw an arbitration claim and file in court, even if a mandatory arbitration agreement 
applies to the claim, to situations where a member firm becomes inactive during a pending 
arbitration, or where an associated person becomes inactive either before a claim is filed or 
during a pending arbitration. The proposed amendments include changes that allow 
customers to amend pleadings, postpone hearings, request default proceedings and receive 
a refund of filing fees under such situations.  

The comment period ended on December 18, 2017. 

VI. REGULATORY NOTICE ON FORUM SELECTION PROVISIONS INVOLVING
CUSTOMERS, ASSOCIATED PERSONS AND MEMBER FIRMS

In July 2016, FINRA published Regulatory Notice 16-25 to remind member firms that 
customers have a right to request arbitration at FINRA's arbitration forum at any time and do 
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not forfeit that right under FINRA rules by signing any agreement with a forum selection 
provision specifying another dispute resolution process or an arbitration venue other than 
the FINRA arbitration forum. In addition, FINRA reminded member firms that FINRA rules do 
not permit member firms to require associated persons to waive their right to arbitration 
under FINRA's rules in a pre-dispute agreement.  
VII. SIGNIFICANT INITIATIVES

List of Member Firms and Associated Persons with Unpaid Customer Arbitration 
Awards 

In October 2018, FINRA posted a list on its website of firms and individuals responsible for 
unpaid customer arbitration awards. FINRA has provided this information in an effort to 
increase transparency regarding those firms and individuals with unpaid arbitration awards, 
and to make this information more readily accessible to investors. The list includes the 
names of firms and individuals whose FINRA registration has been terminated, suspended, 
canceled or revoked, or who have been expelled from FINRA. This information will also 
continue to appear on the firms’ or individuals’ BrokerCheck reports. FINRA updates this 
information monthly. 

The list is available on the Member Firms and Associated Persons with Unpaid 
Customer Arbitration Awards page on finra.org 

Expanded Expungement Guidance for Arbitrators and Parties 

Notice to Arbitrators and Parties:  In October 2013, the forum sent to all arbitrators a notice 
and published on its website guidance for parties and arbitrators concerning expungement 
requests. The guidance emphasizes the extraordinary nature of expungement relief and 
advises arbitrators to consider the importance of the Central Registration Depository (CRD) 
information to regulators, firms, and investors (through BrokerCheck) when considering 
requests for expungement. The guidance encourages arbitrators to request any 
documentary or other evidence they believe is relevant to the expungement request, 
particularly in cases that settle before an evidentiary hearing or in cases where only the 
requesting party participates in the expungement hearing. It also suggests that arbitrators 
ask the broker requesting expungement to provide a current copy of his or her 
BrokerCheck report when determining the appropriateness of expungement. The guidance 
further recommends that arbitrators identify in the award the specific documentary evidence 
that they relied upon when recommending expungement.  

On July 22, 2014, the SEC approved FINRA Rule 2081, which prohibits conditioned 
settlements, and it became effective on July 30, 2014. In August 2014, the forum sent to all 
arbitrators a notice and published on its website updated guidance wherein we addressed 
settlement payments and prohibited conditions relating to expungement of customer 
dispute information. The updated guidance reminds arbitrators to consider whether the 
party seeking expungement contributed to the settlement. Further, the updated guidance 
provides that if arbitrators learn of prohibited conditions, as described in Rule 2081, they 
should consult FINRA’s procedures on disciplinary referrals. 

In September 2014, we e-mailed to arbitrators a notice and published on our website 
updated guidance wherein we addressed the importance of allowing customers and their 
counsel to participate in the expungement hearing in settled cases. This section of the 
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updated guidance reminds arbitrators to allow the customer, among other things, to 
introduce documents and evidence at the expungement hearing, cross-examine the broker 
and other witnesses called by the party seeking expungement, and to present opening and 
closing arguments if the panel allows any party to present such arguments.  

In December 2014, we published on our website updated guidance about cases in which 
an associated person will file an arbitration claim against a member firm solely for the 
purpose of seeking expungement, without naming the customer in the underlying dispute 
as a respondent. This section of the updated guidance reminds arbitrators to order the 
associated persons to provide a copy of their Statement of Claim to the customer in the 
underlying arbitration to ensure that the customer is aware that an expungement claim is 
pending regarding his or her prior dispute. This will also give the customer an opportunity to 
advise the arbitrators and parties (in writing or through participation in the expungement 
hearing) of their position on the expungement request, which may assist arbitrators in 
making the appropriate finding under Rule 2080.  

In September 2017, we updated the guidance published on our website to discuss requests 
for expungement prior to the conclusion of the underlying arbitration. This section states 
that a broker may not file a request for expungement of customer dispute information 
arising from a customer arbitration claim until the underlying arbitration has concluded. If a 
broker files a request for expungement prior to the conclusion of the related customer 
arbitration, the Director will deny the forum as to the second expungement-only case. This 
procedure ensures that the underlying customer arbitration is resolved before any 
subsequent request to expunge customer dispute information from the underlying customer 
arbitration is considered. 

The Notice to Arbitrators and Parties on Expanded Expungement Guidance can be 
found on the Arbitration Special Procedures page of FINRA.org. 

Neutral Workshop:  In February 2015, FINRA filmed a neutral workshop addressing 
expungement, among other matters. In May 2014, FINRA conducted a neutral workshop 
that provided expanded expungement guidance and an overview of the proposed new rule 
to address expungement of customer dispute information. In December 2013, FINRA 
conducted a neutral workshop that provided an overview of CRD and BrokerCheck, 
stressing the important role arbitrators play in safeguarding the integrity of the information in 
CRD in the expungement process. The recorded workshop can be found on the Neutral 
Workshop page on FINRA.org, along with other recorded neutral workshops, providing an 
additional resource for information to neutrals. FINRA pre-records the workshops to allow 
neutrals to pause and playback the audio file. 

The Neutral Corner: The December 2013 edition (Volume 4, 2013) of the arbitrator 
newsletter, The Neutral Corner, was devoted to the topic of expungement. The issue 
included an article emphasizing the procedural requirements in recommending 
expungement and another article discussing the limitations on the types of disclosures that 
may be expunged from CRD through arbitration. The September 2014 edition (Volume 3, 
2014) included articles about the revised Award Information Sheet, the new Rule 2081 to 
address prohibited conditions relating to expungement of customer dispute information, and 
expanded expungement guidance for arbitrators to allow customers and their counsel to 
participate in the expungement hearing. The October 2015 edition (Volume 3, 2015) 
included information on recent court decisions on expungement. The December 2015 
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edition (Volume 4, 2015) included information on parties making second expungement 
requests after a previous denial. 

We also developed enhanced online training for arbitrators that expanded on and 
emphasized the points addressed in our expungement guidance. 

The latest edition of The Neutral Corner, along with previous issues, can be found on the 
Publications page on finra.org. 

Online Arbitration Claim Filing Guide:  FINRA revised the Online Arbitration Claim Filing 
Guide to include new information that asks claimants filing expungement claims to provide 
the occurrence number for the underlying disclosure and other registration information. 

Award Information Sheet:  To assist arbitrators with the updated expungement guidance, 
FINRA revised the Award Information Sheet. 

We believe the above initiatives will help arbitrators safeguard the integrity of the information 
in CRD. 

Short List Option to Reduce Extended List Appointments 

Forum constituents want to select their own neutrals from the roster and thus have 
complained about the appointment of “extended list” arbitrators. Extended list arbitrators are 
not selected by the parties and may only be challenged for cause. (FINRA has virtually 
eliminated the appointment of extended list arbitrators in the initial appointment process.)  
FINRA has increased parties’ options to reduce the likelihood of extended list appointments 
when an arbitrator withdraws or is no longer available, no ranked arbitrators remain on the 
parties’ initial ranking lists, and hearing dates are scheduled in a case. Under the “short list 
option,” parties may stipulate to use a list of three arbitrators to select a replacement 
arbitrator. All parties must agree to use the short list option. Each side may strike one 
arbitrator’s name from the list and may rank all remaining arbitrators’ names in order of 
preference within a prescribed number of days.  

If a hearing is scheduled within five calendar days of an arbitrator’s withdrawal, removal, or 
unavailability, parties need to postpone the hearing to use the short list option. The 
postponement allows FINRA staff time to prescreen arbitrators for conflicts and to ensure 
they are available for scheduled hearing dates and to provide parties with time to review the 
list and strike and rank arbitrators. A postponement fee is charged in accordance with 
current FINRA rules. An additional fee is assessed for postponements granted within ten 
business days of the hearing date, also in accordance with current FINRA rules. Arbitrators 
may allocate the fees among the parties that agreed to the postponement. Arbitrators may 
also waive the fees.  

More information, along with an FAQ, about the Short List Procedure can be found at the 
Short List Option to Reduce Extended List Appointments page of finra.org. 

Voluntary Program for Large Cases 

On July 2, 2012, FINRA implemented a voluntary program in all regional offices for large 
cases (i.e., cases with damages claims of at least $10 million exclusive of interest, costs, 
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and attorneys’ fees). FINRA Office of Dispute Resolution processes many cases that involve 
very substantial amounts in dispute. While the rules give the parties flexibility to agree on an 
ad hoc basis to vary from the procedures in the Arbitration Codes, the large case program 
was introduced to provide a more formal approach to these cases.  

Upon receiving written party agreement to use the program, the Regional Director and an 
experienced, specially trained case administrator will conduct an early administrative 
conference with counsel to develop a plan for the administration of the case. Areas to be 
discussed will include: arbitrator qualifications and the procedures for appointing arbitrators; 
the use of depositions and interrogatories; the form of the hearing record; and different 
hearing facilities (costs would be paid by the parties). Parties can use arbitrators from 
outside of FINRA’s roster or provide FINRA with criteria/qualifications to screen arbitrators 
on FINRA’s roster. Parties may pay additional compensation to arbitrators above the 
standard FINRA honorarium. There is also a non-refundable administrative fee of $1,000 for 
each separately represented party to use the program. The large case program is available 
to eligible cases in each of our regional offices. 

The program is targeted at cases involving damages claims of at least $10 million. However, 
any case can participate in the program where all parties agree and are represented by 
counsel. 

A list of frequently asked questions and the news release for the voluntary program for large 
cases are available on our website at the Large Case Pilot – FAQ page of finra.org 

VIII. FINRA NEUTRALS

Arbitrator Disclosure 

FINRA continually stresses to arbitrators the need to make complete and accurate 
disclosures. Below are recent measures we have taken to emphasize the importance of 
disclosing all information that may be relevant: 

Arbitrator Disclosure Report Reviews 

FINRA staff regularly conducts comprehensive reviews of arbitrators’ disclosure reports to 
ensure accuracy and freshness of information. 

 This review includes a search of legal databases such as PACER, detailed internet
searches for new public information or publications, employment records,
professional license records, etc.

 If new information is found, staff will contact the arbitrator for confirmation and add
the information to the arbitrator’s disclosure report.

Internet Searches 

 We verify the accuracy of arbitrator disclosure by conducting internet searches of
arbitrators prior to appointment to a case.
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 If staff finds information during an internet search that is not disclosed in the
arbitrator’s disclosure report, staff contacts the arbitrator, confirms the validity of the
information, and adds the information to the neutral’s disclosure report.

Last Affirmation Dates 

 FINRA displays the date that arbitrators last affirmed the accuracy of their disclosure
reports at the top of the disclosure report documents.

 Arbitrators are advised to regularly review and affirm the accuracy of their
disclosures on the DR Portal, as parties may consider the last affirmation date as a
factor when selecting arbitrators for their cases.

 Arbitrators can confirm the accuracy of their disclosures in two ways:
o Submitting an update through the DR Portal;
o Submitting an Oath of Arbitrator when assigned to a case.

Attorney Information 

 Disclosure reports feature the names of party representatives and the city and state
in which the representative practices on each of the arbitrator’s active cases.

 This feature helps to alert parties to potential conflicts based on legal representation.

More information on Arbitrator Disclosure can be found on the Information for Arbitrators 
page at finra.org, 

Arbitrator Recruitment 

A primary goal of FINRA’s arbitrator recruitment program is to identify and train a qualified 
pool of potential arbitrators from which parties can choose to hear their disputes. The 
strategic goal has been to continue to shift the balance of the arbitrator pool to include more 
public arbitrators and a more diverse roster nationwide. FINRA has implemented an 
aggressive recruitment campaign to seek individuals from diverse backgrounds from across 
different industries to serve as arbitrators. Ongoing recruitment initiatives thus far have 
included more than 100 women and minority organizations nationwide to source and recruit 
all types of people through on-site events, targeted recruiting advertisement and direct 
marketing campaigns.  

To help maximize our resources and opportunities further, we leveraged our staff talent in 
the regions to assist with recruitment efforts, particularly in reaching women-focused groups, 
LGBT communities and other untapped diverse organizations. We also hired an additional 
full-time national recruiter in 2015.  

FINRA began working to recruit arbitrators with the following professional organizations in 
2018: 

 NASPA, Black Psychiatrists of America, The Association of Junior Leagues
International, National Academy of Elder Law Attorneys, American Immigration
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Lawyers Association, American Library Association, Links National Assembly, 
National Educators Network, National Association of Blacks in Criminal Justice, The 
Association of LGBTQ Journalists, The Society for the Advancement of 
Chicanos/Hispanics and Native Americans in Science, NODA, and Society for 
Human Resource Management 

In 2019, we are hosting recruitment events in nine mid-sized cities: Nashville, Charlotte, 
Oklahoma City, Kansas City, Cincinnati, Columbus, Cleveland, Portland and Seattle.  

We are continuously enhancing the diversity of our arbitrator and mediator roster. In 2018, 
we saw increases in the number of women on the roster. We also saw increases in the 
number of Hispanic or Latino and LGBT arbitrators. Of the new arbitrators added to the 
roster in 2018, 37% were women, 8% were Hispanic or Latino, and 5% were LGBT. 

Our number of mediators from diverse backgrounds also increased in 2018. We saw gains 
in number of women, African-American, Hispanic or Latino, Asian, and LGBT meditators. Of 
mediators (who may also be arbitrators) polled in 2018, 27% were women, 7% African-
American, 4% Hispanic or Latino, 2% Asian, and 3% were LGBT. 

To learn more about FINRA’s efforts to diversify our arbitrator and mediator rosters visit Our 
Commitment to Achieving Arbitrator and Mediator Diversity at FINRA at finra.org 

Finally, to become more effective in how we communicate our message, we have begun 
using social media to recruit arbitrators. All Office of Dispute Resolution Twitter updates can 
be found under FINRA’s Twitter handle, @FINRA. We also released our first formal 
recruitment video on several social media platforms including Vimeo, LinkedIn, and 
YouTube in December 2016: https://vimeo.com/188349814. 

Arbitrator Application and Approval 

Individuals interested in becoming an arbitrator can apply to our roster using the online 
arbitrator application available in the Become an Arbitrator section of our website. 
Applicants can complete the arbitrator application and submit it electronically along with a 
completed Consent to Background Search and Investigation Form and Social Security 
Number Verification Form. FINRA conducts a review of applications and works with 
applicants to ensure their submissions are complete before forwarding them to a 
subcommittee of the NAMC for final approval. FINRA processes applications and notifies 
applicants within 120 days from the date of receipt.  

In 2018 we received 1,051 applications, exceeding our 2018 goal of 750 applications. The 
average time for application process completion was 89 days. As of June 19, 2019, there are 
3,658 public arbitrators on our roster.  

Arbitrator Training 

Through 2018, Arbitrator applicants were required to complete the Basic Arbitrator Training 
program, consisting of: 1) online basic training; 2) online expungement training; and 3) 
classroom training. After successfully completing the online basic and expungement 
courses, candidates were required to attend the classroom training at one of our regional 
offices or by live video. FINRA offered live video training in an interactive WebEx format to 
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allow candidates to participate remotely. In 2018, on average, arbitrators completed this 
training in 91 days.  

As of February 2019, in an effort to streamline training, FINRA discontinued the live 
classroom training requirement. Instead, we now offer voluntary live Arbitrator Orientation 
Sessions where new arbitrators can ask questions and learn more about the forum in an 
informal setting. We are continuing to expand and improve our online training offerings.  

To be considered for the chairperson roster, arbitrators must complete FINRA’s online 
chairperson training and satisfy the case service requirement. FINRA staff has discretion to 
select arbitrators to serve on the chairperson roster from among those arbitrators who have 
completed the online chairperson training and: 1) have a law degree, are a member of a bar 
of at least one jurisdiction, and served as an arbitrator through award in at least one 
arbitration administered by an SRO; or 2) if not an attorney, served as an arbitrator through 
award in at least three arbitrations administered by an SRO (Customer Code Rule 12400(c) 
and Industry Code Rule 13400(c)). 

In addition to the required trainings, FINRA offers advanced, subject-specific courses. 

For more information on Basic and Advanced Arbitrator Training visit the Arbitrator 
Training page at finra.org 

IX. OFFICE OF DISPUTE RESOLUTION TECHNOLOGY INITIATIVES

Online Portals 

Portal for Parties. Use of the Portal is mandatory for all parties, excluding pro se investors. 
This rule applies to all cases filed on or after April 3, 2017. Parties using the Portal can sign 
into a secure website and perform many functions online, including: 

 filing a claim;

 receiving service of a claim;

 submitting an answer to a received claim;

 submitting additional case documents;

 viewing the status of a case;

 viewing case documents;

 striking and ranking arbitrators online;

 viewing and downloading disclosure reports of prospective arbitrators;

 scheduling hearing dates online; and

 paying invoiced fees.

Portal for Neutrals. Neutrals are not required to use the portal on a mandatory basis, but 
arbitrators and mediators must register in the Portal to take advantage of the numerous 
functions it provides, such as: 

 viewing and printing their disclosure reports;

 viewing and updating their personal profiles and disclosures;

 accessing information about their assigned cases, including upcoming hearings and
payment information;
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 viewing case documents;

 submitting documents;

 scheduling hearing dates; and

 viewing how often their names have appeared on arbitrator ranking lists sent to
parties, and how often they are ranked or struck on those lists.

Paperless Office Initiative  

All Regional Offices have digitized their respective paper-based arbitration files (including 
portal and non-portal cases). Any paper documents received will be converted to an 
electronic format, and all case documents will be stored in electronic arbitration and 
mediation case files. Staff assignments and correspondence are organized and distributed 
using electronic mailboxes. FINRA is continuing the process of digitizing neutral files. 

FINRA Office of Dispute Resolution Website 

FINRA Office of Dispute Resolution’s website, http://www.finra.org/arbitration-and-mediation, 
provides various resources for parties and neutrals regarding FINRA’s arbitration and 
mediation processes. On the website users can find, among other things: an overview of 
arbitration and mediation; information on how to file a claim; forms that parties and 
arbitrators need in the arbitration process; arbitrator and mediator applications; The Codes 
of Arbitration Procedure; and rule filing information. The website also contains a “What’s 
New” section, where users can access case statistics and information on recent FINRA 
initiatives and announcements.  

Arbitration Awards Online 

FINRA’s Arbitration Awards Online database is available without charge on FINRA’s website 
at http://www.finra.org/arbitration-and-mediation/arbitration-awards. Through the database, 
users can access FINRA arbitration awards from February 1989 through the present.  

In addition, users can access all NYSE arbitration awards, as well as the awards of all 
arbitration programs absorbed over the years by FINRA (which include the American Stock 
Exchange, Chicago Board Options Exchange, International Stock Exchange, Philadelphia 
Stock Exchange, and Municipal Securities Rulemaking Board) and NYSE (which includes 
Pacific Exchange/NYSE ARCA).  

The database provides users with access to awards and the ability to search for awards by 
using multiple criteria, such as by case number, keywords within awards, arbitrator names, 
date ranges set by the user, and any combination of these features. FINRA now includes in 
customer awards information about the panel selection method and panel composition.  

Videoconferencing 

All four of FINRA’s regional office locations have videoconferencing capabilities. With the 
consent of all parties or with the permission of the arbitration panel, parties or witnesses 
may appear at hearings by videoconference for hearings held in one of the regional office 
locations. There is no additional cost to use the videoconferencing equipment at FINRA. 
Parties are encouraged to notify their case administrator at least 30 days prior to the hearing 
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to request videoconferencing services. All videoconferencing requests are honored in the 
order they are received. 

In addition, the following companies offer videoconferencing services compatible with 
FINRA’s: 

 Regus
www.regus.com

1‐800‐633‐4237

 Veritext
www.veritext.com
(contact phone numbers vary by region and are listed on the Veritext website).

Additional information on specific Regus and Veritext locations, costs, and reservations to 
use videoconferencing services are available by contacting these companies directly. All 
costs to use videoconferencing services outside of a FINRA regional office location are the 
responsibility of the party reserving the facilities.  

X. MEDIATION

Mediation remains an important service that FINRA offers. Since the program’s inception in 
1995, FINRA’s mediation staff has administered thousands of cases involving a wide variety 
of securities disputes with over 80 percent resulting in settlement between the parties.  

Parties interested in mediation can fill out an online Request for Mediation Form which is 
located on the Initiate a Mediation page of www.finra.org. Parties involved in current 
arbitration cases can also indicate their interest in mediation by checking the box on the 
Party Case Submission Form in the DR Portal. Both methods relay a message to mediation 
staff, who will follow-up with other parties regarding available mediation options. 

FINRA Mediation Settlement Month 

In order to solicit parties’ use of mediation and raise awareness of its mediation program, 
FINRA provides an annual “Settlement Month” program every October, which offers reduced 
mediation fees for smaller cases.  

In 2018, we extended FINRA Mediation Settlement Month to two months. Parties were able 
to take advantage of cost savings with participating mediators from September 15 through 
November 15, 2018.  

The Office of Dispute Resolution invites parties to take advantage of significantly reduced 
mediation prices during FINRA Mediation Settlement Month each year. Our aim is to 
encourage parties to experience the benefits of mediation for the first time, and to reinforce 
its value and effectiveness for those who have mediated already.  
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Mediation Program for Small Arbitration Claims 

Since February 2013, FINRA has offered reduced fee and pro bono telephonic mediation to 
parties in simplified cases. Under the program, mediators serve on a pro bono basis on 
cases alleging $25,000 or less in damages. We have also offered significantly reduced fee 
mediation at $50 per hour on cases alleging damages between $25,000.01 and $50,000. 
The program benefits forum users by: 1) increasing the number of cases that settle and 
giving parties more control over the results of their cases; 2) reducing travel and preparation 
costs; and 3) providing an alternative for senior, seriously ill, and physically challenged 
parties who may find traveling to and attending an in-person mediation especially difficult; 
and 4) offering parties in small cases an efficient and cost-effective option to meet their 
needs within our forum.  

Separately, the program provides newer mediators with an opportunity to demonstrate their 
mediation skills. Staff has processed hundreds of requests to mediate through the Mediation 
Program for Small Arbitration Claims with parties settling over 80% of cases mediated. 
FINRA continues to communicate the opportunity for parties to mediate through this 
program to all eligible cases, and highlights the benefits of this affordable mediation option 
for small claims. 

For more information on FINRA’s Mediation Program visit the Learn About Mediation page 
at finra.org. 
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VARIABLE 
ANNUITY 
FEATURES 

Frederick 
Rosenberg

 Relevant Features and Benefits

 Tax Deferral-Tax Cost

 Death Benefits

 Penalty-Free Withdrawals GMWB

 Lifetime Income Benefits GLIB, GMIB

 Annuitization

 Taking an Income
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Promoted Features
Frederick Rosenberg

Guarantees

Income

Tax DeferralLifetime 
Income  

Death 
Benefit 
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Immediate 
Annuity

 Immediate conversion of cash into a guaranteed stream of 
revenues calculated using an actuarial Constant.

 Constant: The annual payout percentage of the Annuity 
Base at election for any given age. Constant increases as 
life expectancy decreases & Payout Increases.

 Minimum growth rate, 2%-3%
 80%-90% of distribution is a Return of Premium and not 

taxable.
 Various Options  Impact Payout

 Term: Life or Fixed Period
 Lives covered
 Return of Premium Guarantee

 Illiquid: Substantial Discounted Cash Flow (DCF) Value  
 Depending on the age of the annuitant the limitations of 

immediate annuities are offset by higher lifetime payout 
and no market or enterprise risk. 

 Payouts are guaranteed for life, require no sinking fund, 
eliminate reinvestment risk.

20
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Deferred 
Variable 
Annuity

 VA Investment
 Mutual Fund Sub-Accounts
 Market Risk to Principal
 Tax Deferred Appreciation
 Diversified Allocation

 VA Phases
 Accumulation-Appreciation

 Guarantees
 Enhancement Riders and bonuses
 Step-Up-Roll-up
 Permitted Withdrawals
 Mortality

 Distribution-Withdrawing Funds
 Annuitization
 Surrender- Full or Partial 
 Lifetime Income Benefits

 Notional Death Benefit (Taxable as Withdrawal)
 Converts capital gains to Ordinary income taxed on a first out 

basis
 High Annual Cost-High Hurdle 2.5%-3.5%
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Fixed Index 
Annuity

 An Insurance Contract (not a security) NTM 05-50 
Supervision
 Guarantees of Principal and an Income
 Competes With CDs and T-Bills : Cap on yearly Gains 

and Loss
 Notional Balances Replace VA Sub Accounts
 Living Benefit Riders
 Death Benefit
 Index based performance-(Dividends excluded?)
 Principal Depletion

 Fees and Mortality Expenses
 Excess Withdrawals and Surrenders

 Recapture 
 Bonus
 Enhancements

 Death Benefit Taxable
 High Annual Costs 3%-4%
 CDSC
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How It Works

Accumulation Phase
Incentive Bonus
• Sub-Account Appreciation (loss)
• Notional Accounts Accrual
• Roll –up 
• Step Up
• Withdrawals

• May constitute a Surrender
• CDSC
• Penalty free withdrawal  $ can rise or 

fall based upon market activity and 
fees and withdrawals that cause 
partial surrender

• 3% +/- annual cost
• Mortality

Distribution Phase
• Annuitize
• Surrender

• CDSC
• Recapture  and Recalculation

• Lifetime Withdrawal Benefit
• Contract Value Fixed
• Distribution Fixed
• Excess withdrawals =surrenders
• Rider charges continue

• Lifetime Income Benefit
• Minimum growth rate on Protected 

Balance
• Withdrawals prohibited
• Guaranteed payout rate (constant) of 

Income Base
• Rider Charge until election

• Death

23

Page - 239 -

Presenter
Presentation Notes
Annuity Payouts increase primarily as life expectancy shortens.



24

Death 
Benefit 

 Death Benefit: Notional payout if, upon 
death, the portfolio declined to zero. The 
Death Benefit is initially the Contract 
Value.

 Step-up: A paid rider allows the Death 
Benefit to be ratcheted up if the portfolio 
appreciates.

 Excess withdrawals and partial 
surrenders could reduce Contract Value 
and the Notional Death Benefit 
proportionately.
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Death 
Benefit

 The Death Benefit is a Put,  a form of Portfolio 
Insurance . 

 If at Death the portfolio is less than the Guaranteed 
Death Benefit, the Put will be In-the-Money and its 
value equal to the difference between the Notional 
(theoretical) Guaranteed Death Benefit and the 
portfolio’s market value. The Investment Accounts 
will be “Put” to the Annuity Company in exchange 
for the Death Proceeds. 

 If  at death the Investment Accounts’ value exceeds 
the Guaranteed Benefit, the Put will be Out-Of-The-
Money and will be valueless and there will no 
benefit whatsoever or refund of rider premiums.  

 Below is a Comparison of a Guaranteed Death 
Benefit vs. average market returns coupled with a 
$500K term policy for Life+20-year guaranteed for a 
58-year-old male.  Regardless of the Death Year, the 
Index/Term policy resulted in substantially better 
outcomes. 
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Death Benefit 
Analysis

 “MONEYNESS”

 The Put was In-the-Money in 
only six of the 12 years. 

 The impact of fees resulted in a 
$1million deficit after 12 years 
of identical market 
performance. 

 VA costs are $432,850 over 12 
years vs with $104,080 in index 
costs (.25%/yr.) and Term Policy 
costs, $5,200/yr.

 Over 12 years the excess VA 
cost amount to a $327,700 
drag on performance.
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Moneyness 
and 

Step-Up

 As discussed above, the Death Benefit will be 
either in-or-out-of–the-money, a factor 
termed “Moneyness”.

 Living Benefits will also be in-or-out-of–the-
money if the portfolio outpaces the 
guaranteed benefit.

 Step-Up benefits are fee-based features that 
ratchet up the guarantees to keep them from 
going out of the money.  In substance, if the 
benefits are not ratcheted up the investor will 
be paying annual fees for features they 
cannot and will not use.

 Moneyness is important to Annuity 
companies because there is a substantially 
higher Surrender rate when benefits are out 
of the money.
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Enhancements and Bonuses

Conditioned upon 
Annuitization or a Lifetime 
Income.
•Vesting Schedule
•Roll Up  @Guaranteed Rate
•Step-up Benefit

Recapture: Proportional 
Upon Partial Surrender
•Bonuses and Step-up
•Guaranteed Notional Withdrawal 

Balance
•Roll-up Guarantee 
•Death Benefit
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Features 
Alphabet
Varies by 
Company

 GMWB- Guaranteed Minimum Withdrawal Benefit

 A guaranteed minimum withdrawal benefit (GMWB) rider 
guarantees that a certain percentage (usually 5-10%) of the 
contract value can be withdrawn annually until the entire 
amount is completely recovered, regardless of market 
performance assuming balance not fully depleted.

 GMIB- Guaranteed Minimum Income Benefit

 A guaranteed minimum income benefit (GMIB) rider is 
designed to provide the investor with a base amount of 
lifetime income when they retire regardless of how the 
investments have performed. It guarantees that when the 
owner elects an Income,   payments are based on the 
amount invested, credited with an interest rate--typically 5-
8%/yr. An investor must take a stipulated fixed Income based 
on age at election. There is typically a seven-ten year holding 
period before it can be exercised. Age limits may also apply.

 GLWB-GLIB- Guaranteed Lifetime Withdrawal/Income Benefit

 The guaranteed lifetime withdrawal benefit (GLWB) 
guarantees that a certain percentage (typically 2-8%, based 
on age) of the Contract Value can be withdrawn each year 
for as long as the contract holder lives. This percentage will 
be set based on the person's age when withdrawals begin. 
Rider Fees Continue and allocations are severely restricted.  
Withdrawals reduce contract value

 GMDB- Guaranteed Minimum Death Benefit

 Provides for Step-Up of the Notional Death Benefit to keep 
pace with appreciation
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30

GMWB 
Rider

 Permits annual withdrawals of 6%-10% of 
Contract Value without CDSC 

 Not Annuitization or an Income Benefit

 Not a guarantee of Amount

 Only guarantees a penalty-free % withdrawal.

 Usually exceeds Lifetime Income Benefit when 
withdrawals begin

 Reduces gains first and premium second, 

 May be treated as a partial or total surrender

 May reduce benefits including death benefit 
proportionally

 Automatic fixed withdrawals regardless of 
performance

 Most common factor in Investor claims
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GMIB 
Rider

 Roll Up Benefit-(Notional)

 Guarantees an Income Base at a fixed 
growth rate of 6%-10%. 

 Fees based on Notional Growth Account

 Sets an age-based payout percentage 
based upon age, 3%-8%

 Minimum withdrawal-free Step-up 
holding period 7-10 years

 Guarantees a Lifetime Payout at % of 
Income Based on age and sex.

 Restricts Portfolio Allocation

 The Income Base is Notional-Cannot be 
Withdrawn except by taking an Income
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It’s the 
Constant 

Stupid!

 The “Constant” is the actuarily determined 
fixed percentage applied to Investment to 
calculate distributions. It increases as life 
expectancy decreases.

 Outweighs importance of Growth Rate for 
seniors over 65

 IA Distributions includes repayment of 
investment and return on investment

 Annuity Companies offset high Guaranteed 
growth rates with lower constants increasing 
fees and decreasing contract value vs. lower 
growth rate and higher constant, a lower fee 
alternative.   

 Essential to formulate Damages
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GMIB Roll Up  
Actual Index 

Annuity

 The annual charge is 1.25% of the Income Base, a notional 
account growing 8%/yr. for 12 years assuming no 
withdrawals. (Great American Valor II )  

 Higher Notional Growth rates increase fees

 Rider  cost is in addition to all other elected riders  

 Fees and costs reduce account value, not Income Base.

 As the Income Base grows over the years, so does the 
Lifetime Income. 

 E.G. At age 85, the investor can 

 Take an Income of$29,998 annually on an Income 
Base of $428, 400 extinguishing all benefits 

 or 2) Pay an additional rider charge, grow the 
Income Base by 8%, and maintain the Death Benefit 
for another year for a higher payout.   

 Lifetime Income is based on substantially lower payout 
rate, the Constant, vs IA. (see  next table).
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GMIB Illustration
Yellow Column Added for illustration
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Constants Control 
IA vs GMIB -10-yr G’tee) 

 Top  Table
 Assumes no growth in Account 

(Shoebox)
 Payout based solely on IA 

Constant
 IA Constant on a shoebox of  

$306K produces better income 
than the GMIB

 Middle Table
 Assumes 2%/year Minimum 

Growth Rate
 Payout based on IA Constant
 produces a consistently 25% 

better outcome than the GMIB
 Bottom Table

 Account Value equals notional 
Income Base

 Payout based on IA Constant
 75% differential in Payout?

 Most take an income by or before 7 
years.
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Presentation Notes
There is one manipulation by the Annuity company that deserves a close look.  The annuity promises a very high guaranteed growth rate on the notional Income base upon which fees are based, but pays out at about 60% of the rate normally paid out on an immediate annuity.    For example they could grow the balance by 2% and take out more with an Immediate Annuity than growing  the balance at 8%. Boosting the guaranteed growth rate attracts investors while at the same time grows the fees by 9%/year depleting  the contract. I believe the manipulation of growth rates and payouts is the underlying intentional misrepresentation. In substance the Guaranteed Income base is really no more than a hidden  Fee generator and a vulnerability for deception.  Slides 34 & Slide35, middle table.  Given a choice, which would a client choose the IA or the VA.  It is exactly the example the representative must address.  Why recommend a VA, and did you make the comparison for the customer under rule 2330? This particularly true of  Index Annuities like Valor II.




 HOW LAWS ARE MADE 
 

Compilation of Materials 
 by Robin S. Ringo 

 
 

Introduction1 
 
This online resource provides a basic outline of the numerous steps of our federal law-making 
process from the source of an idea for a legislative proposal through its publication as a statute. The 
legislative process is a matter about which every person should be well informed in order to 
understand and appreciate the work of Congress. It is hoped that this guide will enable readers to 
gain a greater understanding of the federal legislative process and its role as one of the foundations 
of our representative system. One of the most practical safeguards of the American democratic way 
of life is this legislative process with its emphasis on the protection of the minority, allowing ample 
opportunity to all sides to be heard and make their views known. The fact that a proposal cannot 
become a law without consideration and approval by both Houses of Congress is an outstanding 
virtue of our bicameral legislative system. The open and full discussion provided under the 
Constitution often results in the notable improvement of a bill by amendment before it becomes law 
or in the eventual defeat of an inadvisable proposal. As the majority of laws originate in the House 
of Representatives, this discussion will focus principally on the procedure in that body.  
 
The Congress2 
 
Article I, Section 1, of the United States Constitution, provides that: 
 
All legislative Powers herein granted shall be vested in a Congress of the United States, which shall 
consist of a Senate and House of Representatives. 
 
The Senate is composed of 100 Members—two from each state, regardless of population or area—
elected by the people in accordance with the 17th Amendment to the Constitution. The 17th 
Amendment changed the former constitutional method under which Senators were chosen by the 
respective state legislatures. A Senator must be at least 30 years of age, have been a citizen of the 
United States for nine years, and, when elected, be an inhabitant of the state for which the Senator 
is chosen. The term of office is six years and one-third of the total membership of the Senate is 
elected every second year. The terms of both Senators from a particular state are arranged so that 
they do not terminate at the same time. Of the two Senators from a state serving at the same time 
the one who was elected first—or if both were elected at the same time, the one elected for a full 
term—is referred to as the ‘‘senior’’ Senator from that state. The other is referred to as the ‘‘junior’’ 
Senator. If a Senator dies or resigns during the term, the governor of the state must call a special 
election unless the state legislature has authorized the governor to appoint a successor until the next 
election, at which time a successor is elected for the balance of the term. Most of the state 
legislatures have granted their governors the power of appointment. 
 
Each Senator has one vote. 

1How Our Laws Are Made – Learn About the Legislative Process. 
https://www.congress.gov/resources/display/content/How+Our+Laws+Are+Made+-
+Learn+About+the+Legislative+Process  
 
2Id. 
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As constituted in the 110th Congress, the House of Representatives is composed of 435 Members 
elected every two years from among the 50 states, apportioned to their total populations. The 
permanent number of 435 was established by federal law following the Thirteenth Decennial Census 
in 1910, in accordance with Article I, Section 2, of the Constitution. This number was increased 
temporarily to 437 for the 87th Congress to provide for one Representative each for Alaska and 
Hawaii. The Constitution limits the number of representatives to not more than one for every 30,000 
of population. Under a former apportionment in one state, a particular Representative represented 
more than 900,000 constituents, while another in the same state was elected from a district having 
a population of only 175,000. The Supreme Court has since held unconstitutional a Missouri statute 
permitting a maximum population variance of 3.1 percent from mathematical equality. The Court 
ruled in Kirkpatrick v. Preisler, 394 U.S. 526 (1969), that the variances among the districts were not 
unavoidable and, therefore, were invalid. That decision was an interpretation of the Court’s earlier 
ruling in Wesberry v. Sanders, 376 U.S. 1 (1964), that the Constitution requires that ‘‘as nearly as is 
practicable one man’s vote in a congressional election is to be worth as much as another’s.’ 
 
A law enacted in 1967 abolished all ‘‘at-large’’ elections except in those less populous states entitled 
to only one Representative. An ‘‘at-large’’ election is one in which a Representative is elected by the 
voters of the entire state rather than by the voters in a congressional district within the state. 
 
A Representative must be at least 25 years of age, have been a citizen of the United States for 
seven years, and, when elected, be an inhabitant of the state in which the Representative is chosen. 
Unlike the Senate where a successor may be appointed by a governor when a vacancy occurs 
during a term, if a Representative dies or resigns during the term, the executive authority of the state 
must call a special election pursuant to state law for the choosing of a successor to serve for the 
unexpired portion of the term. 
 
Each Representative has one vote. 
 
In addition to the Representatives from each of the States, a Resident Commissioner from the 
Commonwealth of Puerto Rico and Delegates from the District of Columbia, American Samoa, 
Guam, and the Virgin Islands are elected pursuant to federal law. The Resident Commissioner, 
elected for a four-year term, and the Delegates, elected for two-year terms, have most of the 
prerogatives of Representatives including the right to vote in committee to which they are elected, 
the right to vote in the Committee of the Whole (subject to an automatic revote in the House 
whenever a recorded vote has been decided by a margin within which the votes cast by the 
Delegates and the Resident Commissioner have been decisive), and the right to preside over the 
Committee of the Whole. However, the Resident Commissioner and the Delegates do not have the 
right to vote on matters before the House. Under the provisions of Section 2 of the 20th Amendment 
to the Constitution, Congress must assemble at least once every year, at noon on the third day of 
January, unless by law they appoint a different day. 
 
A Congress lasts for two years, commencing in January of the year following the biennial election of 
Members. A Congress is divided into two regular sessions. 
 
The Constitution authorizes each House to determine the rules of its proceedings. Pursuant to that 
authority, the House of Representatives adopts its rules anew each Congress, ordinarily on the 
opening day of the first session. The Senate considers itself a continuing body and operates under 
continuous standing rules that it amends from time to time. Unlike some other parliamentary bodies, 
both the Senate and the House of Representatives have equal legislative functions and powers with 
certain exceptions. For example, the Constitution provides that only the House of Representatives 
may originate revenue bills. By tradition, the House also originates appropriation bills. As both bodies 
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have equal legislative powers, the designation of one as the ‘‘upper’’ House and the other as the 
‘‘lower’’ House is not applicable. 
 
The chief function of Congress is the making of laws. In addition, the Senate has the function of 
advising and consenting to treaties and to certain nominations by the President. Under the 25th 
Amendment to the Constitution, a vote in each House is required to confirm the President’s 
nomination for Vice-President when there is a vacancy in that office. In the matter of impeachments, 
the House of Representatives presents the charges—a function similar to that of a grand jury—and 
the Senate sits as a court to try the impeachment. No impeached person may be removed without 
a two-thirds vote of those Senators voting, a quorum being present. The Congress under the 
Constitution and by statute also plays a role in presidential elections. Both Houses meet in joint 
session on the sixth day of January following a presidential election, unless by law they appoint a 
different day, to count the electoral votes. If no candidate receives a majority of the total electoral 
votes, the House of Representatives, each state delegation having one vote, chooses the President 
from among the three candidates having the largest number of electoral votes. The Senate, each 
Senator having one vote, chooses the Vice President from the two candidates having the largest 
number of votes for that office. 
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How Does A Bill Become A Law? 3 
 

 
 

 
 

3How A Bill Becomes A Law. Infographic, 
https://app_usa_prod_eqffnyamdzrb.s3.amazonaws.com/How_Bill_Becomes_Law_0.pdf. 
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How Federal Laws Are Made 4 
 
The U.S. Congress is the legislative branch of the federal government and makes laws for the nation. 
Congress has two legislative bodies or chambers: the U.S. Senate and the U.S. House of 
Representatives. Anyone elected to either body can propose a new law. A proposal for a new law is 
called a bill. 
 
Steps in Making a Law 
 
A bill can be introduced in either chamber of Congress by a Senator or Representative who sponsors 
it.  
 
Once a bill is introduced, it is assigned to a committee whose members will research, discuss, and 
make changes to the bill.  
 
The bill is then put before that chamber to be voted on.  
 
If the bill passes one body of Congress, it is then presented to the other body to go through a similar 
process of research, discussion, changes, and voting.  
 
Once both bodies vote to accept a bill, they must work out any differences between the two versions. 
Then both chambers vote on the same exact bill and, if it passes, they present it to the president.  
 
The president then considers the bill. The president can approve the bill and sign it into law or not 
approve (veto) a bill.  
 

Article I, section 7 of the Constitution grants the President the authority to veto legislation 
passed by Congress. This authority is one of the most significant tools the President can 
employ to prevent the passage of legislation. Even the threat of a veto can bring about 
changes in the content of legislation long before the bill is ever presented to the President. 
The Constitution provides the President 10 days (excluding Sundays) to act on legislation or 
the legislation automatically becomes law. There are two types of vetoes: the “regular veto” 
and the “pocket veto.” 
 
The regular veto is a qualified negative veto. The President returns the unsigned legislation 
to the originating house of Congress within a 10-day period usually with a memorandum of 
disapproval or a “veto message.” Congress can override the President’s decision if it musters 
the necessary two–thirds vote of each house. President George Washington issued the first 
regular veto on April 5, 1792. The first successful congressional override occurred on March 
3, 1845, when Congress overrode President John Tyler’s veto of S. 66. 
 
The pocket veto is an absolute veto that cannot be overridden. The veto becomes effective 
when the President fails to sign a bill after Congress has adjourned and is unable to override 
the veto. The authority of the pocket veto is derived from the Constitution’s Article I, section 
7, “the Congress by their adjournment prevent its return, in which case, it shall not be law.” 
Over time, Congress and the President have clashed over the use of the pocket veto, 
debating the term “adjournment.” The President has attempted to use the pocket veto during 

4How a Bill Becomes A Law, https://www.usa.gov/how-laws-are-made#item-35837. Except where otherwise 
cited, the entirety of this article is reprinted from usa.gov, and is provided for educational purposes only. 
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intra- and inter- session adjournments and Congress has denied this use of the veto. The 
Legislative Branch, backed by modern court rulings, asserts that the Executive Branch may 
only pocket veto legislation when Congress has adjourned sine die from a session. President 
James Madison was the first President to use the pocket veto in 1812.5 
 

Differences Between the House and Senate Procedures 
 
The Senate and the House have some procedural differences between them.  
 

How a bill becomes law when it originates in the House of Representatives6  
 
Making and enacting laws is Congress’s greatest responsibility. The U.S. House of 
Representatives and the U.S. Senate consider legislation in four forms: 
 
Bills: There are two types of bills, public and private. Public bills affect the general public 
while private bills affect a specific individual or group. In order to become law, bills must be 
approved by both Chambers and the President. 
 
Joint resolution: Similar to a bill, joint resolutions originate in either the U.S. House of 
Representatives or the U.S. Senate, but—opposite of what the name suggests—never jointly 
in both Chambers. Also like bills, joint resolutions require the President’s approval to become 
law. 
 
Concurrent resolution: Legislation addressing a matter affecting the operations of both the 
U.S. House of Representatives and the U.S. Senate, concurrent resolutions are voted on by 
both Chambers of Congress and do not need the President’s signature to pass. 
 
Simple resolution: Legislation addressing a matter affecting the operations of either the U.S. 
House of Representatives or the U.S. Senate, simple resolutions only need to pass in the 
Chamber it effects. 
 
Bills are the most common form of legislation. While most bills can originate in either 
Chamber, bills regarding revenue always begin in the U.S. House of Representatives. 
 
Beginning of the Bill 
 
Although ideas for bills can come from anywhere, the two most common sources are 
Members and their constituents. For example, a bill may be inspired by campaign promises 
made by Members. Or constituents with ideas for laws may contact their Representatives. 
The Constitution guarantees a constituent’s right to submit ideas for legislation to his or her 
Representative in Congress. 
 
Introduction to the Bill 
 
In the U.S. House of Representatives, any Member, Delegate, or Resident Commissioner 
may introduce a bill any time the House is in session. In order to officially introduce the bill, 

5https://history.house.gov/Institution/Presidential-Vetoes/Presidential-Vetoes/. 
 
6How a Bill Becomes A Law, https://kids-clerk.house.gov/middle-school/lesson.html?intID=17. 
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the Member places it in the “hopper,” a wooden box on the side of the Clerk’s desk. The 
Member introducing the bill is known as its primary sponsor, and an unlimited number of 
Members can cosponsor a bill. 
 
When a bill is introduced, the title of the bill is entered in the House Journal and printed in 
the Congressional Record. The Clerk assigns the bill a legislative number and the Speaker 
of the House assigns the bill to the appropriate committee. 
 
The Bill Goes to Committee 
 
When the Chairman of the committee receives a copy of a bill, the clerk of the committee 
places the bill on the committee’s legislative calendar. While the bill is in committee, the 
committee members will seek expert input, hold “mark-up” sessions to make any changes or 
updates deemed important, and, if necessary, send the bill to a subcommittee for further 
analysis through research and hearings. 
 
When the committee is satisfied with the content of the bill, it is sent back to the House for 
debate. It is also possible for a bill to die in committee if the legislation is deemed 
unnecessary. 
 
Consideration and Debate 
 
By tradition, all bills must be given consideration by the entire membership of the House, with 
adequate opportunity for the Members to debate and propose amendments. The rules of 
debate are decided during the first day of each new Congress, including the amount of time 
allocated for debate on the bill. Typically, the bill is read section by section and Members are 
given the opportunity to propose amendments and debate the bill’s content. 
 
Voting 
 
When debate is over, the Speaker asks “shall the bill be engrossed and read a third time?” 
If the Members agree, the bill is read by title only. 
 
If deemed necessary by the Speaker, voting on a bill may be delayed up to two days. There 
are three methods for voting: 
 

• Viva voce (voice vote): The Speaker asks the Members who support the bill to say 
“aye” and those who oppose to say “no.” 

• Division: The Speaker says “those in favor, rise and stand to be counted,” and then 
again for those who oppose to stand and be counted. 

• Recorded: The most common way to collect votes, Members either slide their 
electronic voting cards into the electronic voting machine and select “yea,” “nay,” or 
“present,” or complete a paper ballot which is handed to the tally clerk to be recorded. 

 
The votes are tallied and, if a majority of the House has voted in favor of the legislation, it 
passes and is sent to the U.S. Senate. If the bill fails, yet the Speaker feels the bill should 
become a law, it may be sent back to committee for further research and updates. Otherwise, 
the bill dies. 
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Senate Action 
 
If a bill passes in the U.S. House of Representatives, an exact copy is sent to the U.S. Senate. 
The bill is sent to a Senate committee for review and discussion before proceeding to the 
Senate floor for a vote. The Senate, like the House, considers each amendment separately 
before the bill is voted on. Unlike the House, the Senate typically votes by voice. 
 
The Bill Returns to the House 
 
If the bill is passed by the Senate, both the House and Senate bills are returned to the House 
with a note indicating any changes. If the Senate has made amendments, the House must 
vote on the bill again as both Chambers of Congress must agree to identical legislation in 
order for it to become law. If the Speaker of the House decides the Senate amendments 
require further research, the bill can be sent back to committee before the House votes again. 
 
The Bill Is Enrolled 
 
When both Chambers have passed identical legislation, the enrolling clerk prepares the final 
document for presentation to the President of the United States. The enrolled bill is printed 
on parchment paper and certified by the Clerk of the House. The Clerk reviews the bill to 
ensure it is accurate and sends it to the Speaker to be signed. The Speaker then passes the 
document to the President of the Senate for signature. 
 
Presidential Action 
Once the leaders of both Chambers have signed-off, the Clerk of the House delivers the bill 
to a clerk at the White House and obtains a receipt. When the President receives the bill, he 
has three options: 
 

• Pass: If the President approves the bill he signs it and, usually, writes “approved” and 
the date, although the Constitution only requires his signature. 

• Veto: If the President does not approve the bill, he must return it to its Chamber of 
origin with his objections within 10 days. 

• Pocket Veto: If the President receives the bill and does not sign or return it to 
Congress with objections within 10 days—excluding Sundays—it becomes law as 
long as Congress remains in session. If Congress recesses before the 10 days have 
passed, the bill dies. 

 
Back to Congress 
 
If the President vetoes the bill, it is sent back to the U.S. House of Representatives. From 
here, the Speaker may decide not to pursue the bill further, send it back to committee for 
further consideration, or return to the bill to the House floor for a vote. In order to override the 
President’s veto, the bill will need to pass by two-thirds majority in both Chambers of 
Congress. 
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How a bill becomes law when it originates in the Senate7 
 
1. Have an Idea 
 
The first step in creating a new law -- or revising an existing law -- is to have an idea of how 
we can make our country stronger or better. This idea can come from anywhere, including 
from you! 
 
2. Write a Bill 
 
After identifying the problem, Members of Congress work to create a law that provides a 
solution.  Sometimes, they will work together to jointly introduce legislation with other 
Senators.  Senators can also collaborate with members of the House of Representatives on 
legislation so that identical or very similar bills are introduced in both the House and the 
Senate. The Senator or Senators who introduce the bill are known as sponsors and they are 
the primary champions of the legislation. Other Senators, who did not introduce the 
legislation themselves but who also want to express strong support for the bill, can sign on 
as a cosponsor.  After being introduced, the bill is sent to the Senate Parliamentarian who 
assigns it to a specific committee or committees for further deliberation. 
 
3. Debate in Committee 
 
When a bill is introduced, the Senate Parliamentarian is responsible for deciding which 
Committee should review the legislation. The chair of the committee may decide to hold a 
hearing in order to examine the legislation. During a hearing, committee members invite 
policy experts, agency representatives, and other stakeholders to testify on how the bill will 
affect the country.  After holding a hearing or hearings, the chair of the committee can decide 
to hold a "markup" during which committee members debate, modify, and ultimately vote for 
or against the bill.  If the majority of the committee members vote favorably for the bill, it is 
advanced to the Senate floor, where every Senator has an opportunity to review and debate 
the legislation. Sometimes, less controversial pieces of legislation will be included in related 
larger bills as amendments in order to help speed up the legislative process. 
 
4. Debate on the Senate Floor 
 
After being voted upon favorably by a committee, the bill is referred to the full Senate for a 
vote. Here, the Majority Leader of the Senate is responsible for deciding when to bring up a 
piece of legislation for a vote and what type of vote it needs. Sometimes, a non-controversial 
bill will be “hotlined”, which means the Majority Leader and Minority Leader -- after consulting 
with their Senate colleagues -- agree to pass the legislation by unanimous consent and 
without a roll-call vote in order to save time by moving legislation more quickly. Often times, 
though, legislation requires more debate and must be discussed in-depth on the Senate floor. 
During the floor debate, every Senator is given the opportunity to speak for or against a bill 
and multiple votes are taken to move the bill through the legislative process.  After much 
debate and consideration, the Majority leader may schedule a vote with all the Senators. If 
this route is taken, a series of votes must be taken in order for a bill to pass the Senate. First, 

7How A Bill Becomes A Law, Tom Carper, U.S. Senator for Delaware.  
https://www.carper.senate.gov/public/index.cfm/how-a-bill-becomes-a-law#B3576BA3-BFB9-4320-96ED-
57E4CFFE7892 
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the Senate must agree to consider the legislation by voting on a "Motion to Proceed" which 
indicates the start of debate. After all Senators have had the opportunity to discuss the 
legislation, a “Motion to End Debate” or a "Cloture Vote" is made, which then brings the 
Senate to one final vote on the legislation. 
 
5. Work with House Colleagues 
 
Meanwhile, the House of Representatives is responsible for introducing and voting on a 
companion bill of its own. Just like in the Senate, when a bill is introduced in the House, the 
House Parliamentarian is responsible for assigning that legislation to a specific House 
committee or committees for further deliberation. Sometimes the House authors will give the 
bill a different title and sometimes the House Parliamentarian will give the legislation a 
different bill number than its Senate companion.  Ultimately, a law can only be passed if both 
the Senate and the House of Representatives introduce, debate, and vote on similar pieces 
of legislation. 
 
6. Negotiate Compromises in Conference 
 
Often times, the Senate bill and the House bill will have minor differences in their respective 
bills that have to be worked out before each chamber can approve the final legislative text 
and then send it to the President to be signed into law.  When this happens, a special 
conference committee made up of members from both the Senate and the House will work 
together to come to consensus about the different provisions in the bill. 
 
7. Send it to the President for a signature 
 
After the conference committee resolves any differences between the House and Senate 
versions of the bill, each chamber must vote again to approve the final bill text.  Once each 
chamber has approved the bill, the legislation is sent to the President.   The President then 
makes the decision of whether to sign the bill into law or not. If the President signs the bill, it 
becomes a law.  If the President refuses to sign it, the bill does not become a law. When the 
President refuses to sign the bill, the result is called a veto. Congress can try to overrule a 
veto. To do this, both the Senate and the House must vote to overrule the President’s veto 
by a two-thirds majority. If that happens, the President's veto is overruled and the bill 
becomes a law. 
 
8. Reauthorization 
 
Some laws, especially laws that appropriate funding to new programs, include provisions that 
require Congress to decide, after a set period of time, whether the legislation is effective and 
should be renewed, or “reauthorized”. To do this, a new bill must be introduced that renews 
the provisions of the law, makes any necessary changes to the original law, and offers a new 
timeline for how long it is active. 
 
Congress creates and passes bills. The president then signs those bills into law. Federal 
courts may review these laws and strike them down if they think they do not agree with the 
U.S. Constitution. 
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Find Federal Laws 
 
The United States Code contains the general and permanent federal laws of the United States. It 
does not include regulations, decisions, or laws issued by:  
 

• Federal agencies 

• Federal courts   

• Treaties 

• State and local governments 
 
New public and private laws are published in each edition of the United States Statutes at Large. 
 
Federal Regulations 
 
Regulations are issued by federal agencies, boards, or commissions.  They explain how agencies 
intend to carry out laws. Regulations are published yearly in The Code of Federal Regulations. 
 
The Rulemaking Process 
 
Federal regulations are created through a process known as rulemaking. If an agency wants to 
make, change, or delete a rule, the agency will publish the proposal in the Federal Register and seek 
public comments. 
 
After the agency considers the public's comments and changes the rule if necessary, it publishes 
the rule’s final version in the Federal Register, along with a description of the comments received, 
the agency’s response to those comments, and the date the rule goes into effect. 
 
Federal Court Decisions 
 
Although federal courts do not write or pass laws, they may establish individual “rights” under federal 
law through their interpretations of federal and state laws and the U.S. Constitution. For example, 
the U.S. Supreme Court’s decision in Brown v. Board of Education of Topeka held that state laws 
which segregated public school students by race were unconstitutional, because they violated the 
14th Amendment to the Constitution.  In striking down those state laws, the Supreme Court 
determined that “separate but equal” educational facilities instilled a sense of inferiority in minority 
children that undermined their educational opportunities. 
 
State Laws and Regulations 
 
State legislatures make the laws in each state. State courts may review these laws and remove them 
if they think they do not agree with the state's constitution. 
 
Executive Orders and Other Presidential Actions 
 
The president creates many documents to issue orders and make announcements. These executive 
or presidential actions can include: 
 

• Executive orders  

• Presidential memoranda  

• Proclamations  
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Executive Orders 
 
An executive order has the power of federal law. Presidents can use executive orders to create 
committees and organizations. For example, President John F. Kennedy used one to create the 
Peace Corps. More often, presidents use executive orders to manage federal operations. 
 
Congress may try to overturn an executive order by passing a bill that blocks it. But the president 
can veto that bill. Congress would then need to override that veto to pass the bill. Also, the Supreme 
Court can declare an executive order unconstitutional. 
 
Presidential Memoranda 
 
Presidential memoranda are like executive orders. The president can use memos to direct 
government operations. But executive orders are numbered and published in the Federal Register. 
Presidential memos are not. 
 
Presidential Proclamations 
 
Presidential proclamations are statements that address the public on policy matters. They are mainly 
symbolic and are usually not enforced as laws. 
 
Find Presidential Actions 
 
The White House posts presidential actions issued by the current president. The National Archives 
and Records Administration (NARA) maintains older executive orders. These date back to 1937. 
 
There are potentially 10 steps a bill can go through before becoming a law. Below is a description of 
each step in the process, using the Genetic Information Non-Discrimination Act of 2003 (S. 1053), 
as an example. 
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Steps to a Bill Becoming a Law8 

There are potentially 10 steps a bill can go through before becoming a law. Below is a description of 
each step in the process, using the Genetic Information Non-Discrimination Act of 2003 (S. 1053), as 
an example. 

Step 1: A Bill Is Born 

Anyone may draft a bill; however, only members 

of Congress can introduce legislation, and, by 

doing so, become the sponsor(s). The 

president, a member of the cabinet or the head 

of a federal agency can also propose legislation, 

although a member of Congress must introduce 

it.  

On May 13, 2003, Senator 

Olympia Snowe (R-Maine) 

introduced the Genetic 

Information Non-

Discrimination Act of 2003 (S. 

1053). 

 

 

S. 1053 was referred to the Senate Committee 

on Health, Education, Labor and Pensions 

(HELP). 

Step 2: Committee Action 

As soon as a bill is introduced, it is referred to a 

committee. At this point the bill is examined 

carefully and its chances for passage are first 

determined. If the committee does not act on a 

bill, the bill is effectively "dead."  

 
 

Step 3: Subcommittee Review 

Often, bills are referred to a subcommittee for 

study and hearings. Hearings provide the 

opportunity to put on the record the views of the 

executive branch, experts, other public officials 

and supporters, and opponents of the 

legislation.  

 

 

 

On May 21, 2003, the Senate HELP Committee 

held a mark up of S. 1053. Senator Judd Gregg 

(R-N.H.), chair of the HELP Committee, offered 

an amendment to the bill. 

Step 4: Mark up 

When the hearings are completed, the 

subcommittee may meet to "mark up" the bill; 

that is, make changes and amendments prior to 

recommending the bill to the full committee. If a 

subcommittee votes not to report legislation to 

8How A Bill Becomes Law, example. (2012, March 12). National Human Genome Research Institute. 
https://www.genome.gov/12513982/.  
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the full committee, the bill dies. If the committee 

votes for the bill, it is sent to the floor.  

 
On July 2, 2003, Senator Gregg presented a 

dynamic argument for the protection of genetic 

privacy. "In the years since Crick and Watson's 

discovery ... there have been reservations with 

what we will do with this new information we are 

uncovering. Unlocking our genetic code 

unleashes new power. And power produces 

new responsibilities in protecting the privacy of 

our genetic information." 

 
 

Step 5: Committee Action to Report a Bill 

After receiving a subcommittee's report on a bill 

the full committee votes on its recommendation 

to the House or Senate. This procedure is called 

"ordering a bill reported."  

 

 

 

The Senate voted on S. 1053 on Oct. 14, 2003. 

It passed by a vote of 95 to 0. 

Step 6: Voting 

After the debate and the approval of any 

amendments, the bill is passed or defeated by 

the members voting.  

 
 

Step 7: Referral to Other Chamber 

When the House or Senate passes a bill, it is 

referred to the other chamber, where it usually 

follows the same route through committee and 

floor action. This chamber may approve the bill 

as received, reject it, ignore it, or change it.  

S. 1053 was referred to the House of 

Representatives where it now waits for action. 
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Step 8: Conference Committee Action 

When the actions of the other 

chamber significantly alter 

the bill, a conference 

committee is formed to 

reconcile the differences 

between the House and 

Senate versions. If the 

conferees are unable to 

reach agreement, the 

legislation dies. If agreement 

is reached, a conference report is prepared 

describing the committee members' 

recommendations for changes. Both the House 

and Senate must approve the conference 

report.  

 
 

Step 9: Final Action 

After both the House and Senate have approved 

a bill in identical form, it is sent to the president. 

If the president approves of the legislation, he 

signs it and it becomes law. Or, if the president 

takes no action for ten days, while Congress is 

in session, it automatically becomes law.If the 

president opposes the bill he can veto it; or if he 

takes no action after the Congress has 

adjourned its second session, it is a "pocket 

veto" and the legislation dies.  

 

 

 

 

Step 10: Overriding a Veto 

If the president vetoes a bill, Congress may 

attempt to "override the veto." If both the Senate 

and the House pass the bill by a two-thirds 

majority, the president's veto is overruled and 

the bill becomes a law. 
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Glossary 
 
The definitions provided in this glossary relate to words as used on Ben's Guide to the U.S. 
Government. 9 There may be other definitions for these words. 
 
Act: Legislation that has passed both Houses of Congress and has been either approved by the 
President or passed over his veto, thus becoming law. Also used technically for a bill that has been 
passed by one House of Congress. 
 
Amend: To change the wording or meaning of a motion, bill, Constitution, etc. by formal procedure. 
For example, Congress may amend the Constitution. 
 
Amendment: A proposal by a Member (in committee or floor session of the respective Chamber) to 
alter the language or provisions of a bill or act. It is voted on in the same manner as a bill. The 
Constitution of the United States, as provided in Article 5, may be amended when two-thirds of each 
House of Congress approves a proposed amendment and three-fourths of the states thereafter ratify 
it. 
 
Bicameral: The quality of having two branches, chambers, or houses, such as the United States 
Congress, which is made up of the Senate and the House of Representatives. 
 
Bill: Formally introduced legislation. Most legislative proposals are in the form of bills and are 
designated as H.R. (House of Representatives) or S. (Senate), depending on the House in which 
they are introduced. They are numbered in the order in which they are introduced during each 
Congress. Public Bills deal with general questions and become Public Laws, or Acts, if they approved 
by Congress and signed by the President. Private Bills deal with individual matters such as claims 
against the Federal Government, immigration and naturalization cases, land titles, and so on, and 
become Private Laws if approved and signed. 
 
Bill of Rights: The first ten amendments to the United States Constitution. 
 
Calendar: A list of bills, resolutions, or other matters to be considered before committees or on the 
floor of either House of Congress. 
 
Committee: A group of Members of Congress appointed to investigate, debate, and report on 
legislation. 
 
Congress: The seat of legislative power. There are 535 members of the U.S. Congress: 435 in the 
House of Representatives and 100 in the Senate. See also House of Representatives and Senate. 
 
Congressional District: A division or part of a state based on population; each district elects one 
person to Congress. 
 
Constituent: A person who is part of a larger group. In politics, a constituent is represented by an 
elected official. 
 
Elastic Clause: A statement in the U.S. Constitution granting Congress the power to pass all laws 
necessary and proper for carrying out the list of powers it was granted (Article I, Section 8). 
 

9Ben’s Guide. https://bensguide.gpo.gov/glossary.  
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Hearing: A meeting or session of a committee of Congress, usually open to the public, to gather 
information and opinions on proposed legislation, conduct an investigation, or oversee a program. 
 
Hopper: A box attached to the side of the Clerk’s desk in the House of Representatives into which 
a proposed legislative bill is dropped and in so doing is officially introduced. 
 
House of Representatives: Along with the Senate, it is one of the two Houses of the U.S. Congress. 
Members are granted to each state based upon population and each representative serves a two-
year term. There are currently 435 members in the House of Representatives. 
 
Initiative: A process by which a particular number of voters may propose a statute, constitutional 
amendment, or ordinance, and compel a vote on its adoption. 
 
Law: A system of rules of conduct established and enforced by the authority, legislation, or custom 
of a given community, state, or nation. Used in the singular to mean a specific law (a law protecting 
free speech) or in the plural to refer to a set of laws (the law of the land). 
 
Legislative Day: A formal meeting of a House of Congress which begins with the call to order and 
opening of business and ends with adjournment. A legislative day may cover a period of several 
calendar days, with the House recessing at the end of each calendar day, rather than adjourning. 
 
Legislation: A law or a body (set) of laws. 
 
Line-item Veto: The power of an executive to disapprove or reject parts of a bill without having to 
reject the entire bill. 
 
Motion: A formal suggestion or proposal that an action be taken related to the process of making a 
law. 
 
Pocket Veto: The disapproval of a bill brought about by an indirect rejection by the President. 
According to the Constitution, the President is granted 10 days, Sundays excepted, to review a piece 
of legislation passed by Congress. If the President has not signed the bill after 10 days, it becomes 
law without his signature. But if Congress adjourns during the 10 day period, the bill does not become 
law. 
 
Preamble: An introduction to a document. 
 
Public Law: A bill or joint resolution (other than for amendments to the Constitution) passed by both 
Houses of Congress and approved by the President. Bills and joint resolutions vetoed by the 
President, but then overridden by the Congress also become Public Law. Public Laws affect society 
as a whole, and most laws passed by Congress are Public Laws. Public Law citations include the 
abbreviation, Pub.L., the Congress number (e.g. 107), and the number of the law. For example: 
Pub.L. 107-006. 
 
Private Law: A law that affects an individual, family, or small group and is enacted to help citizens 
that have been injured by government programs or who are appealing an executive agency ruling 
such as deportation. Private Laws citations include the abbreviation, Pvt.L., the Congress number 
(e.g. 107), and the number of the law. For example: Pvt.L. 107-006. 
 
Ratify: To sign or officially approve an agreement, treaty, contract, amendment, or similar document. 
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Ratification: In U.S. Government, this can be the act of approval of a proposed constitutional 
amendment by the legislatures of the States; it can also refer to the Senate process of advice and 
consent to treaties negotiated by the President. 
 
Referendum: A general or direct vote by the people on a political issue. 
 
Report: The printed record of a committee’s actions, including its votes, recommendations, and 
views on a bill or question of public policy or its findings and conclusions based on oversight inquiry, 
investigation, or other study. Senate committees usually publish a committee report to accompany 
the legislation they have voted out; these are numbered consecutively in the order in which they are 
filed in the Senate. Committee reports discuss and explain the purpose of measures and contain 
other, related information. The term can also refer to the action taken by a committee ("report the 
legislation") to submit its recommendations to the Senate. 
 
Representative: A person appointed, chosen, or elected to act on another’s behalf. In Congress, 
Representatives are granted to each state based upon population and each Representative serves 
a two-year term. There are currently 435 members in the House of Representatives. 
 
Resolution: A proposal approved by either or both Houses of Congress which, except for joint 
resolutions signed by the President, does not have the force of law. 
 
Senate: Along with the House of Representatives, it is one of the two Houses of the U.S. Congress. 
There are two Senators granted to each state and each Senator serves a six-year term. There are 
currently 100 members in the Senate. 
 
Senator: The Constitution requires that a Senator be at least 30 years old, a citizen of the United 
States for at least nine years, and an inhabitant of the state from which he or she is elected. A person 
elected or appointed to the Senate and duly sworn is a Senator. There are currently 100 members 
in the Senate. 
 
Separation of Powers: The system of dividing power and authority; in the United States, it is divided 
among the legislative, executive, and judicial branches of the Government. 
 
Tabling Motion: A motion to stop action on a pending proposal and to lay it aside until further notice. 
When the Senate or House agrees to a tabling motion, the measure which has been tabled is 
effectively defeated. 
 
Unanimous Consent: An agreement among members of Congress to set aside a specified rule of 
procedure to expedite proceedings. 
 
Veto: The procedure, as allowed by the Constitution, by which the President refuses to approve a 
bill or joint resolution and thus prevents its enactment into law. A regular veto occurs when the 
President returns the legislation to the originating House without approval. It can be overridden only 
by a two-thirds vote in each House. A pocket veto occurs after Congress has adjourned and is unable 
to override the President’s action. 
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