DEALING WITH BROKER DEALER ABUSIVE PRACTICES IN ARBITRATION

Jason Kane, Judson Lee, and Stuart Meissner1

Introduction

Recently, there have been numerous highly publicized instances of FINRA arbitrators ordering
that respondent broker-dealer firms pay sanctions to claimants for discovery abuses. While
those orders are to be celebrated by PIABA members (with kudos extended to the PIABA
members who obtained them) a question lingers: what else are brokerage firms doing in
discovery and getting away with? For every sanctions award issued, there must be numerous
instances of broker-dealers withholding discoverable material or engaging in other discovery
abuses that the Panel does not learn about before issuing a Final Order. After all, the broker-
dealers keep hiring the lawyers that lead them into discovery sanctions. They must view this as
a cost of doing business and that more times than not it is an effective strategy that helps their
bottom lines.

Our presentation at PIABA’'s mid-year meeting will discuss steps to take to: (1) prevent
discovery abuses from the broker-dealers we arbitrate against; and (2) use the discovery abuses
we discover during the course of a pending arbitration against the offending respondents. We
will exchange our own stories and strategies that have been effective while highlighting the tools
we all know exist in the FINRA Rules.

Recent Examples of Broker-Dealer Discovery Abuse
and Lessons to Be Learned for PIABA Members

The most common sanctionable conduct that broker-dealers engage in is simply refusing to
produce obviously discoverable documents.

1. Quintana, Torres v. Morgan Stanley

The best recent example of a broker-dealer going to great lengths to avoid making a relevant
production occurred in Isabel Litovich-Quintana, Jose A. Torres v. Morgan Stanley Smith Barney,
LLC d/b/a Morgan Stanley, FINRA Case No. 17-01908. There, Morgan Stanley’s discovery
abuses resulted in a $3,000,000 monetary sanction. In ordering such a sanction — in an
arbitration that resulted in a $261,420.63 compensatory award — the Panel sent a clear
message that Morgan Stanley’s repeated refusal to produce documents which resulted in
numerous delays to the proceeding was not to be tolerated. According to the Panel:

Respondent is liable and shall pay to Claimants the sum of $3,000,000.00 in
monetary sanctions, in accordance with Rules 12212 and 12511 of the Code of
Arbitration Procedure (the “Code”). The Panel has provided the following
explanation for their finding:

1 Jason Kane is a shareholder at Peiffer, Wolf, Carr & Kane and works out of that firm’s office in
Rochester, New York. Judson Lee is the founder of Judson M. Lee, Attorney at Law in Madison,
Mississippi. Stuart Meissner is the founder of Meissner Associates in New York.



During the course of the evidentiary hearing, the Panel was made aware of
Respondent’s alleged failure to comply with a discovery request Order, which
was granted pre-hearing by the prior Chairperson with respect to the production
of documents related to the termination of a key employee of Respondent. After
hearing oral argument on the issue by both parties, the full Panel issued the
same Order as was previously issued by the prior Chairperson for production of
“all” related documents by midnight. The Panel noted that the prior Chairperson’s
Order did not limit itself to “pre-termination” or “post-termination” documents
when it stated “all.” Respondent did not send the requested documents to
Claimants’ counsel by midnight, nor did Respondent’s counsel provide opposing
counsel with the courtesy of an email by midnight explaining why “all” the ordered
documents were not being produced. The evidentiary hearing was delayed, for a
second time, to permit both parties to provide oral argument on the “settlement
privilege” which Respondent’s counsel alleged applied to the documents that
Respondent was withholding and proposing to have the Panel review “in
camera.” The Panel again ordered the withheld documents to be handed to
Claimants’ counsel, and not to the Panel for in camera review. The Panel took
note of the extreme prejudice Respondent’s failure of compliance caused
Claimants’ counsel in preparing their case and asserting their claims without the
withheld documents which the Panel deemed were highly relevant to the dispute
in question, the central figure of which was the terminated employee whose
related documents were being withheld. Claimants’ counsel repeatedly
requested that Respondent be assessed monetary sanctions for its failure of
compliance with the Panel’'s Orders. At the conclusion of the evidentiary hearing,
the Panel ordered both parties to submit post-hearing briefs on the issue of the
sanctions requested by Claimants against Respondent.

The Panel noted that Rule 12506(b)(2) of the Code related to parties’ obligation
to “act in good faith when complying with subparagraph (1) of this rule.
‘Good faith’ means that a party must use its best efforts to produce all documents
required or agreed to be produced. If a document cannot be produced in the
required time, a party must establish a reasonable timeframe to produce the
document.” The Panel also took note of Rule 12212 of the Code related to
sanctions: “(a) The panel may sanction a party for failure to comply with any
provision in the Code, or any order of the panel or single arbitrator authorized to
act on behalf of the panel. Unless prohibited by applicable law, sanctions may
include, but are not limited to:

» Assessing monetary penalties payable to one or more parties; . . .”

In accordance with the above, after due deliberation and upon consideration of
the negative effect that Respondent’'s noncompliance with the Panel’'s Orders
had on its efforts to achieve a fair arbitration hearing, the Panel hereby orders
Respondent to pay monetary sanctions to Claimants in the amount of

$3,000,000.00. (Emphasis added).2

Obviously, this award highlights, more so than most, the extreme measures that broker-

2 The award in Quintana, Torres v. Morgan Stanley, FINRA Case No. 17-01908, is attached hereto as
Exhibit 1.



dealers are willing to take in order to keep important documents out of experienced
practitioners’ hands. It also provides some tips when seeking sanctions. First, it provides the
foundation upon which the discovery rules are built — parties are required to “act in good faith
when complying with” FINRA Rule 12506. Failing to live up to that standard is sanctionable
conduct. Second, demonstrating “extreme prejudice” was important to the panel, noting that the
hearing was delayed for a “second time.” Finally, PIABA member Jeff Erez stressed his repeated
request to the clearly annoyed panel that monetary sanctions be issued.

2. Fratto v. Wells Fargo

Another example of a discovery abuse occurred in Fratto v. Wells Fargo Advisors Financial
Network, FINRA Case No. 19-00957. There, Stuart obtained a more creative sanction prior to
the final hearing that was designed to get Wells Fargo to comply with its discovery obligations
prior to the evidentiary hearing. According to the order:

The Arbitration Panel rejects the Respondent’s objections to Claimant's request
for documents production. We order that the Respondent provide all documents
requested by the Claimant no later than Nov. 22, 2019. Respondent shall affirm
in writing that the documents produced constitute all documents that exist,
are in Respondent's possession and have been located after a reasonable
search. The Claimant’s attorney fees for preparing the [Associated Briefs]
will be paid by the Respondent. The Respondent will pay all FINRA
arbitration fees. Respondent will pay a penalty of $200 per day starting
Nov. 12, 2019 through Nov. 22, 2019. If all documents are not delivered to
the Claimant's attorney by Nov. 22, 2019 as ordered, the penalty will
increase to $400 per day until all documents have been produced and

delivered to the Claimant's attorney. (Emphasis Added).3

Stuart’s motion to compel and imposition of retroactive sanctions is a great example of the steps
to take while highlighting a broker-dealer’s refusal to conduct discovery in good-faith. First, he
highlighted the relevant rules including Rules 12505, 12506 and 12508 which call for parties to
cooperate to the fullest extent possible, identify and explain why documents can not be
produced, and act in good faith when complying with discovery. Second, he highlighted
Respondent’s refusal to cooperate to the fullest extent possible. Finally, he effectively highlighted
Notice to Members 03-70 which noted that FINRA panels have faced discovery abuses many

times and have imposed sanctions with increasing frequency.4 He then highlighted numerous
instances of panels assessing penalties against FINRA members for discovery abuses.

This order itself also highlights a discovery step that every practitioner should take whenever
broker-dealer firms are not producing relevant documents that they should possess. Obtain an
order mandating that respondent affirm in writing that it had produced all documents.

When there is an affirmation, and documents start appearing, counsel is on solid ground to start
asking for sanctions. Notably, the stick approach of increasing penalties after a set period of
time was a creative suggestion from Stuart that was ultimately adopted by the panel.

3 The Discovery Order in Fratto v. Wells Fargo Advisors Financial Network, FINRA Case No. 19-00957, is
attached hereto as Exhibit 2.

4 Stuart’s motion to compel and imposition of retroactive sanctions is attached hereto as Exhibit 3.



3. Fitzpatrick v. AXA

A third example of a broker-dealer withholding pertinent discovery was serendipitously
discovered by Jason at the final hearing in Fitzpatrick v. AXA, FINRA Case No. 16-03454. In that
arbitration, AXA played a previously unproduced telephone recording while cross examining the
claimant. The incident was described in an article that appeared in Financial Planning on June

13, 2019, “That’s not me!” What happened when AXA played a recording in an arbitration.”5

Although he continues to wonder if there was a better way, at the same time, his client started
protesting, as the article indicates: “That’s not me!”, Jason objected to the playing of the
recording because it had not been produced. The Panel side-barred on the issue. It was late in
the day, so the Panel ordered that the parties figure out if the recording had been produced and,
if not, ordered AXA to produce it by midnight the next day. Unlike Morgan Stanley, AXA did
produce it that night and Jason used the recording the next day to impeach the broker who had to
admit that it was him on the recording, impersonating the claimant.

It was the strangest moment that Jason has ever encountered at a hearing. He ultimately did
not make a motion for sanctions but believes that the moment helped the panel in its

determination to award attorneys’ fees to his clients.6 AXA obviously intended the recording to
provide a “gotcha” moment that backfired.

4. Other Broker-Dealer Gamesmanship

Jud recently dealt with a broker-dealer firm that filed a frivolous counterclaim in order to
manufacture a discovery dispute with claimants in an attempt to invade the attorney work

product doctrine.77 This involved a claim for a second group of claimants Jud represented after
successfully representing a first group against the same respondents for the same fraudulent
activity. Broker- dealers have filed counterclaims in the past as an intimidation tactic, but it is a
very interesting abuse of the discovery process that all investor representatives should be
prepared for.

Arbitrators Are Trained to Deal with Discovery Abuses

As referenced in the awards and orders discussed above, as well as in other PIABA
presentations from annual meetings past, FINRA trains arbitrators to demand that parties act in

good faith act when conducting discovery as required by Rule 12506.8 Arbitrators and
practitioners alike should use FINRA’s discovery guide to their advantage, engage in motion
practice to obtain discovery rulings, ensure discovery requests and discovery orders are
complied with, and obtain orders of appearance and production. Finally, when the time comes,

5 The incident was described in an article published in Marsh, Ann. “That’s not me! What happened when
AXA played a recording in an arbitration.” Financial Planning, 13 June 2019. Attached hereto as Exhibit 4.

6 The Final Award in Fitzpatrick v. AXA Advisors, LLC, FINRA Case No. 16-03454 is attached as Exhibit
5.

7 A redacted version of an opposition Jud filed is attached as Exhibit 6.

8 The relevant sections of FINRA’s Basic Arbitrator Training from October 2018 is attached as Exhibit 7.



practitioners should be prepared to ask the Panel for sanctions. According to FINRA’s Basic
Arbitrator Training:

Failure to cooperate in the exchange of documents and information as required
under the Code may result in sanctions. The panel may issue sanctions against
any party in accordance with Rule 12212(a) for:

e failing to comply with the discovery provision of the Code, unless the
panel determines that there is substantial justification for the failure to
comply; or

e frivolously objecting to the production of requested documents or

. .9
information.

Unless prohibited by law, sanctions may include, but are not limited to:

assessing monetary penalties payable to one or more parties;
precluding a party from presenting evidence;

making an adverse inference against the party;

assessing postponement and/or forum fees;

assessing attorneys’ fees, costs and expenses;

initiating a disciplinary referral; and

e dismissing with prejudice a claim, defense, or proceeding.1

0

Finally, arbitrators and practitioners should also be aware that where a broker-dealer claims that a
document can not be produced because it no longer exists (a claim with SEC document
retention implications), arbitrators “may direct the party to state in a sworn, written statement
called an affidavit that it doesn’t exist.” As described above, it is these affidavits that are often
one of the first steps laid in ultimately obtaining a sanctions order for abusive discovery
practices. In other words, stating falsely under oath that a document does not exist, when it does
exist, should lead a panel to at least consider sanctioning a broker.

Practical Tips

Like all major decisions an attorney makes during the course of an arbitration, filing a motion for
sanctions will test the claimant’s and the attorney’s credibility. It is important to ensure that the
claimant has clean hands, before accusing the broker-dealer of having unclean hands. In other
words, as Stuart did in the motion he filed in Fratto v. Wells Fargo, make sure your client or
clients can credibly claim that they are acting in good faith by complying with FINRA’s Discovery
Guide and that broker-dealer’s reasonable, non-objectionable discovery request, before
accusing the broker-dealer firm of not acting in good faith.

Finally, and this pertains to all substantive documents the panel will review, take the opportunity
to educate the panel about why the broker-dealer does not want to produce the documents. As
mentioned above, the decision to produce or not, like all decisions broker-dealer firms make,

9/d., at p. 37 of 132.

10 Exh. 7, at p. 38 of 132.



comes down to a bottom line, risk assessment. Producing the document it does not want to
produce will certainly increase the value of what it ultimately has to pay Claimant. Tell the
arbitration panel why that is the case. After coloring the Panel’s opinion about the merits,
describe the risk assessment the broker-dealer made, how that does not comport with FINRA’s
good-faith requirements, and then argue that sanctions should be ordered. At a minimum, you
have accomplished the goal of educating the panel about the merits of the case.

Conclusion
Broker-Dealer misconduct in the discovery process is obviously a problem that effective counsel

will try to prevent. When it occurs but get discovered, effective counsel can press that
knowledge to their client’s advantage.
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Award
FINRA Office of Dispute Resolution

In the Matter of the Arbitration Between:

Claimants Case Number: 17-01908
Isabel Litovich-Quintana
Jose A. Torres

vs.
Respondent Hearing Site: Miami, Florida
Morgan Stanley Smith Barney, LLC d/b/a Morgan

Stanley

Nature of the Dispute: Customers vs. Member

This case was decided by an all-public panel.

REPRESENTATION OF PARTIES

For Claimants Isabel Litovich-Quintana and Jose A. Torres: Jeffrey Erez, Esq., Sonn &
Erez, PLC, Miami, Florida and Eliezer A. Aldarondo-Lopez, Aldarondo & Lopez-Bras,
PSC, Guaynabo, Puerto Rico.

For Respondent Morgan Stanley Smith Barney LLC d/b/a Morgan Stanley: Joseph C.
Coates, lll, Esq. and Jason M. Fedo, Esq., Greenberg Traurig, P.A., West Palm Beach,
Florida, and Luis N. Saldana-Roman, Esq., Saldana, Carvajal & Vélez-Rivé, P.S.C.,
San Juan, Puerto Rico.

CASE INFORMATION

Statement of Claim filed on or about: July 19, 2017.
Claimants signed the Submission Agreement: July 19, 2017.

Answer to Statement of Claim filed by Respondent on or about: November 6, 2017.
Morgan Stanley Smith Barney LLC d/b/a Morgan Stanley signed the Submission
Agreement: August 16, 2017.

Amended Statement of Claim filed on or about: November 29, 2017.

Answer to Amended Statement of Claim filed by Respondent on or about: December
29, 2017.

CASE SUMMARY

In their Statement of Claim, as amended, Claimants asserted the following causes of
action: breach of fiduciary duty; negligence; negligent supervision; fraud; breach of
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contract; breach of contract — third party beneficiary; violation of Sections 10(b) of the
Securities Exchange Act and Rule 10b-5 of the Securities and Exchange Commission;
violation of the Florida Securities and Investor Protection Act; and violation of the Puerto
Rico Uniform Securities Act. The causes of action relate to Claimants’ investments in
Puerto Rico bonds and closed-end bond funds, as well as the use of a securities-
backed loan.

Unless specifically admitted in its Statement of Answer, Respondent denied the
allegations made in the Statement of Claim, as amended, and asserted various affirmative
defenses.

RELIEF REQUESTED

In the Statement of Claim, as amended, Claimants requested: compensatory damages
of between $1,000,000.00 and $5,000,000.00; interest; attorneys’ fees; punitive
damages; rescission; statutory damages; costs; and such other and further relief the
Panel deemed just and proper.

In its Answer to the Statement of Claim, as amended, Respondent requested that
Claimants’ claims be denied in their entirety and that all forum fees and costs be
assessed against Claimants.

At the close of the hearing, Claimants requested damages of at least $2,739,792.00,
plus attorneys’ fees in the amount of $515,624.00 and punitive damages in the amount
of $10,959,168.00.

OTHER ISSUES CONSIDERED AND DECIDED

The Arbitrators acknowledge that they have each read the pleadings and other
materials filed by the parties.

On or about November 2, 2017, Claimants filed a Motion for Leave to Amend the
Statement of Claim in which Claimants sought to amend the Statement of Claim to add
an additional count (Breach of Contract — Third-Party Beneficiary) against Respondent.
Respondent did not oppose the Motion. On or about November 29, 2017, the Panel
entered an Order granting Claimants’ Motion.

On or about December 14, 2018, the Panel issued an Order which granted the parties’
stipulation to change the hearing venue from Puerto Rico to Miami, Florida.

During the evidentiary hearings, Claimants made an oral Motion for Discovery
Sanctions against Respondent. Respondent opposed the Motion. The Panel held any
ruling on the Motion for Discovery Sanctions in abeyance until the conclusion of the
evidentiary hearings. After the hearings concluded, the Panel issued an Order on April
30, 2019, instructing the parties to file briefs on the Motion for Discovery Sanctions.
Both parties filed briefs on or about May 31, 2019. In its Motion for Discovery Sanctions
post-hearing brief, Claimants argued that Respondent failed to produce critical
documents responsive to Claimants’ discovery request and thereby concealed
documents relevant to the central issues in the matter. In its opposition to the Motion for



FINRA Office of Dispute Resolution
Arbitration No. 17-01908

Award Page 3 of 7

Discovery Sanctions post-hearing brief, Respondent argued, among other things, that it
complied with all discovery obligations and did not engage in any conduct warranting
sanctions. The Panel’'s decision with respect to Claimants’ Motion is set forth in the
Award section below.

The Arbitrators have provided an explanation of their decision in this award. The
explanation is for the information of the parties only and is not precedential in nature.

The parties present at the hearing have agreed that the Award in this matter may be
executed in counterpart copies or that a handwritten, signed Award may be entered.

AWARD

After considering the pleadings, the testimony and evidence presented at the hearing,
and the post-hearing submissions, the Panel has decided in full and final resolution of
the issues submitted for determination as follows:

1. Respondent is liable for and shall pay to Claimants the sum of $261,420.63 in
compensatory damages.

2. Respondent is liable for and shall pay to Claimants interest on the above-
stated sum at the rate of 0.1% per annum from March 31, 2013, through and
including August 30, 2014.

3. Respondent is liable and shall pay to Claimants the sum of $3,000,000.00 in
monetary sanctions, in accordance with Rules 12212 and 12511 of the Code
of Arbitration Procedure (the “Code”). The Panel has provided the following
explanation for their finding:

During the course of the evidentiary hearing, the Panel was made aware of
Respondent’s alleged failure to comply with a discovery request Order, which
was granted pre-hearing by the prior Chairperson with respect to the
production of documents related to the termination of a key employee of
Respondent. After hearing oral argument on the issue by both parties, the full
Panel issued the same Order as was previously issued by the prior
Chairperson for production of “all” related documents by midnight. The Panel
noted that the prior Chairperson’s Order did not limit itself to “pre-termination”
or “post-termination” documents when it stated “all.” Respondent did not
send the requested documents to Claimants’ counsel by midnight, nor did
Respondent’s counsel provide opposing counsel with the courtesy of an email
by midnight explaining why “all” the ordered documents were not being
produced. The evidentiary hearing was delayed, for a second time, to permit
both parties to provide oral argument on the “settlement privilege” which
Respondent’s counsel alleged applied to the documents that Respondent was
withholding and proposing to have the Panel review “in camera.” The Panel
again ordered the withheld documents to be handed to Claimants’ counsel,
and not to the Panel for in camera review. The Panel took note of the
extreme prejudice Respondent’s failure of compliance caused Claimants’
counsel in preparing their case and asserting their claims without the withheld
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documents which the Panel deemed were highly relevant to the dispute in
question, the central figure of which was the terminated employee whose
related documents were being withheld. Claimants’ counsel repeatedly
requested that Respondent be assessed monetary sanctions for its failure of
compliance with the Panel’s Orders. At the conclusion of the evidentiary
hearing, the Panel ordered both parties to submit post-hearing briefs on the
issue of the sanctions requested by Claimants against Respondent.

The Panel noted that Rule 12506(b)(2) of the Code related to parties’
obligation to “act in good faith when complying with subparagraph (1) of this
rule. ‘Good faith’ means that a party must use its best efforts to produce all
documents required or agreed to be produced. If a document cannot be
produced in the required time, a party must establish a reasonable timeframe
to produce the document.” The Panel also took note of Rule 12212 of the
Code related to sanctions: “(a) The panel may sanction a party for failure to
comply with any provision in the Code, or any order of the panel or single
arbitrator authorized to act on behalf of the panel. Unless prohibited by
applicable law, sanctions may include, but are not limited to:

* Assessing monetary penalties payable to one or more parties; . . .”

In accordance with the above, after due deliberation and upon consideration
of the negative effect that Respondent’s noncompliance with the Panel’s
Orders had on its efforts to achieve a fair arbitration hearing, the Panel
hereby orders Respondent to pay monetary sanctions to Claimants in the
amount of $3,000,000.00.

4. Other than forum fees which are specified below, the parties shall each bear
their own costs and expenses incurred in this matter.

5. Any and all claims for relief not specifically addressed herein, including Claimants’
requests for punitive damages and attorneys’ fees, are denied.

FEES

Pursuant to the Code, the following fees are assessed:

Filing Fees
FINRA Office of Dispute Resolution assessed a filing fee* for each claim:

Initial Claim Filing Fee =$ 2,000.00
*The filing fee is made up of a non-refundable and a refundable portion.

Member Fees

Member fees are assessed to each member firm that is a party in these proceedings or
to the member firm(s) that employed the associated person(s) at the time of the event(s)
giving rise to the dispute. Accordingly, as a party, Respondent is assessed the
following:
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Member Surcharge =$ 3,025.00
Member Process Fee =$6,175.00

Discovery-Related Motion Fee
Fees apply for each decision rendered on a discovery-related motion.

Two (2) decisions on discovery-related motions on the papers =$ 400.00
with one (1) arbitrator @ $200.00/decision

Claimants submitted one (1) discovery-related motion
Respondent submitted one (1) discovery-related motion

Total Discovery-Related Motion Fees =$ 400.00

The Panel has assessed $200.00 of the discovery-related motion fees jointly and
severally to Claimants.

The Panel has assessed $200.00 of the discovery-related motion fees to Respondent.

Hearing Session Fees and Assessments

The Panel has assessed hearing session fees for each session conducted. A session is
any meeting between the parties and the arbitrator(s), including a pre-hearing
conference with the arbitrator(s) that lasts four (4) hours or less. Fees associated with
these proceedings are:

One (1) pre-hearing session with a single arbitrator @ $450.00/session =% 450.00

Pre-hearing conference: November 8, 2018 1 session
One (1) pre-hearing session with the Panel @ $1,400.00/session =$ 1,400.00
Pre-hearing conference: December 19, 2017 1 session
Forty-six (46) hearing sessions with the Panel @ $1,400.00/session =$64,400.00
Hearing Dates: January 14, 2019 2 sessions

January 15, 2019 2 sessions

January 16, 2019 3 sessions

January 17, 2019 3 sessions

January 18, 2019 3 sessions

January 21, 2019 2 sessions

January 22, 2019 2 sessions

January 23, 2019 3 sessions

January 24, 2019 2 sessions

March 2, 2019 2 sessions

March 3, 2019 2 sessions

March 4, 2019 2 sessions

March 5, 2019 3 sessions

March 6, 2019 1 session

April 22, 2019 2 sessions

April 23, 2019 3 sessions
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April 24, 2019 3 sessions
April 25, 2019 3 sessions
April 26, 2019 3 sessions
Total Hearing Session Fees =$66,250.00

The Panel has assessed $32,900.00 of the hearing session fees jointly and severally to
Claimants.

The Panel has assessed $33,350.00 of the hearing session fees to Respondent.

All balances are payable to FINRA Office of Dispute Resolution and are due upon
receipt.
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ARBITRATION PANEL

Jill Pilgrim - Public Arbitrator, Presiding Chairperson
Constance P. Barr - Public Arbitrator
Ifanda Ruiz - Public Arbitrator

I, the undersigned Arbitrator, do hereby affirm that | am the individual described herein
and who executed this instrument which is my award.

Concurring Arbitrators® Signatures

1/ (e/20/9

Jill Pilgrim Signature Date
Public Arbitrator, Présiding Chakperson

Constance P. Barr Thge o Signature Date
Public Arbitrator

Irlanda Ruiz Signature Date

Public Arbitrator

JULY 16, 2019

Date of Service (For FINRA Office of Dispute Resolution office use only)
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Finra ;

Financial Industry Regulatory Authority

ORDER

Submitted By: Veronica Williams (On behalf of the arbitration panel)
Submitted Date: 11/18/2019 05:08:51 PM EST

Case ID & Parties:
FINRA Office of Dispute Resolution
ORDER

Case Number: 19-00957
In the Matter of the Arbitration Between

Claimant(s) VS Respondent(s)
Robin Fratto Wells Fargo Advisors Financial Network
PREHEARING CONFERENCE

1. Was a prehearing telephonic conference held in the above captioned matter?
® Yes

O No

a. Prehearing conference date:
® A prehearing conference was held in the above captioned matter on 09/18/2019 at
10:30 AM Eastern Time Zone

b. The following arbitrator(s) participated in the hearing:
Chairman: Veronica Williams(Participated =)

Panelist: Angela Foster(Participated 2)
Panelist: Sirena Terr(Participated =)

c. The following party representatives participated in the hearing:

Identify Claimant Representatives:
 Stuart D. Meissner, Esq. _
Identify Respondent Representatives:

| Samuel P. Mauch, Esq.

d. Office of Dispute Resolution staff attendee:
® The following FINRA Office of Dispute Resolution Staff person participated in the
hearing:
Samantha Denny
O Not applicable

ISSUES ADDRESSED

Page 1 of 3
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2. Issues addressed: (i.e., name of motion or request, by which party)
® The following pleadings have been addressed:

' Claimant's Motion to Compel and Imposition of Retroactive Sanctions

Respondent's Opposition to Motion to Compel and Imposition of Retroactive
Sanctions

| Claimant's Reply to Motion to Compel and Imposition of Retroactive Sanctions

' Claimant's Post-Reply to Motion to Compel and Imposition of Retroactive
Sanctions

ORDER DECIDED BY

3. Decided by:
O Chairperson

® Panel

RULINGS

4. Rulings:
® After considering the pleadings submitted by the parties (and oral arguments, if
prehearing conference held), the Panel/Chairperson rules as follows:

The Arbitration Panel rejects the Respondent’s objections to Claimant's request
for documents production. We order that the Respondent provide all documents
requested by the Claimant no later than Nov. 22, 2019. Respondent shall affirm in
writing that the documents produced constitute all documents that exist, are in
Respondent'’s possession and have been located after a reasonable search. The
Claimant’s attorney fees for preparing the Motion to Compel and Imposition of
Retroactive Sanctions, Claimant's Reply to Motion to Compel and Imposition of
Retroactive Sanctions, and Claimant's Post-Reply to Motion to Compel and

' Imposition of Retroactive Sanctions will be paid by the Respondent. The
Respondent will pay all FINRA arbitration fees. Respondent will pay a penalty of
$200 per day starting Nov. 12, 2019 through Nov. 22, 2019. If all documents are

| not delivered to the Claimant'’s attorney by Nov. 22, 2019 as ordered, the penalty
will increase to $400 per day until all documents have been produced and
delivered to the Claimant's attorney.

5. Order compliance date:
® The parties should comply with this order by 11/22/2019

O Not applicable

ASSESSMENT OF FEES

6. Cost of prehearing conference:

Page 2 of 3
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@ If the parties settle this matter with no further hearings, the forum fees for this
prehearing conference (or discovery-related motion decided without a prehearing

conference) are assessed as follows:
% to Claimant(s), jointly and severally
100% to Respondent(s), jointly and severally
% assessed to
% assessed to
% assessed to
% assessed to

The Claimant’s attorney fees for preparing the Motion to Compel and Imposition
of Retroactive Sanctions, Claimant's Reply to Motion to Compel and Imposition of
Retroactive Sanctions, and Claimant's Post-Reply to Motion to Compel and

| Imposition of Retroactive Sanctions will be paid by the Respondent. The

' Respondent will pay all FINRA arbitration fees. Respondent will pay a penalty of
$200 per day starting Nov. 12, 2019 through Nov. 22, 2019. If all documents are

no_t_de(ive_red to t_he Claimant. ) _ -

O Not applicable

ATTACHMENTS
There are no attached documents.
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Stuaet D. Maissnss Guq Meissner Associates
(P)212-764-3100

(F)646-843-4964
1430 Broadaay, Suite 1802

Mo Yark, N.Y. 10018

October 11, 2019
VIA FINRA PORTAL
Arthur Baumgartner
FINRA Dispute Resolution
One Liberty Plaza
165 Broadway, 27th Floor
New York, New York 10006

Re: Re: FINRA Case Number 19-00957
Robin Fratto vs. Wells Fargo Advisors F inancial Network LLC

Dear Mr. Baumgartner:

This firm represents Ms. Fratto in the above matter. Having attempted to resolve the
Instant issues amicably without assistance of the Panel, we hereby submit this Motion to
Compel and Imposition of Retroactive Sanctions based on the Respondent’s not unexpected
scorched earth approach to this case, even refusing to comply with the Code with regard to the
Discovery Guidelines which it refuses to comply with. Attached as Exhibit A is Wells Fargo’s
August 19, 2019 Objections and Responses to the Discovery Guidelines. Exhibit B is Ms.
Fratto’s September 18, 2019 response to such objection and responses delineating the obstructive
nature of such responses and the Respondent’s failure to comply with the Code’s requirements of
all arbitration parties in all customer cases. Finally, Exhibit C contains the Respondent’s October
8™, 2019 response to our September 18™, 2019 attempt to resolve the dispute, in which the
Respondent for the most part simply maintained their same objections and provided no support
for their objections.

A) Relevant Code Discovery Provisions:

The FINRA Code of Arbitration Procedure for Customer Disputes (“The Code™)
§12506(b) states in relevant part:

(1) Unless the parties agree otherwise..... parties must either-

(4)  Produce to all other parties all documents in their possession or control that are
described in Document Production Lists 1 and 2 ;

(B) Identify and explain the reason that specific documents described in Document
Production Lists 1 and 2 cannot be produced within the required time, and state when the
documents will be produced, and serve this response on all parties and file this response with the
Director; or(C) Object as provided in Rule 12508 and serve this response on all parties and file
this response with the Director.



(2) A party must act in good faith when complying with subparagraph (1) of this rule. "Good
Jaith” means that a party must use its best efforts to produce all documents required or agreed to
be produced. If a document cannot be produced in the required time, a party must establish q
reasonable timeframe to produce the document.

Further with regard to any objections Code §12508 states:

(a) If a party objects to producing any document described in Document Production
Lists 1 or 2 or any document or information requested under Rule | 2507, it must specifically
identify which document or requested information it is objecting to and why. Objections must
be in writing, and must be served on all other parties. Parties must produce all applicable listed
documents, or other requested documents or information not specified in the objection by
serving the requested documents or information under Rule 12300,

Finally Code §12505 states:

The parties must cooperate to the fullest extent practicable in the exchange of documents
and information to expedite the arbitration.

B) Respondent’s Action

Contrary to the above provisions, and unlike Ms. Fratto who did not object to any single
Guideline and has now fully complied with her Guideline production as well as having stated so

1) Consistent word games in stating it “Will Produce Responsive Documents” — At
the panel can see for itself within Exhibit A even where the Respondent agreed to
produce the responsive documents it consistently stated it “will produce
responsive documents. ..”. Such words are clearly carefully chosen by the
Respondent so as to leave the recipient wondering WHEN they will produce
ALL the responsive documents requested and agreed to. The Code makes clear
that either they should have produced such documents by now! or should have
stated exactly when they plan to do so and why the delay. While asserting in its
October 8™, 2019 response that “there is no issue with the timeline for
production,” they make reference to “documents they agreed to produce
immediately,” yet such response made no reference to such. In fact the word
“immediately” does not appear anywhere in their response and now stated that the
documents were produced “contemporaneously” with the written responses, yet
such is not in accord with their assertion that they “WILL” produce responsive
documents. Notably while the Respondent goes on and on about confidentiality,
and a red-herring minor delay in our Guideline production, which they were

! At this point in time the parties have agreed to and have executed a Confidentiality Agreement so there is no basis
to be withholding any documents on such basis any further.



2)

notified of, (Which unlike the Respondent when made was/is complete and was
WITHOUT ANY OBJECTIONS), their original responses make references over
and over to the fact that they “Will produce Responsive Documents” having
NOTHING to do with any issue of confidentiality. Further, the Respondent
consistently make reference to “Responsive Documents” that will be produced
specifically avoiding stating “ALL RESPONSIVE DOCUEMENTS” documents.
Once again the Respondent simply ignored this concern detailed in our
correspondence, thus mandating Panel intervention even with regard to this
simple issue.

Improper Objections

The Respondent has made a mockery of the entirety of the purpose of the
Discovery Guidelines. The Discovery Guidelines were included as part of the
Code 12506 and 12508 for a reason, and it is not for the Respondent to simply
ignore such provisions or modify them to their liking at their whim, otherwise
they are useless. To the extent the Respondent takes issue with the relevancy of
any one Guideline in any way, the time to express such has long since passed
from when FINRA and the SEC sought input from the Industry, Investors and
Regulators and confirmed such Guidelines.

In responding to our attempt at resolving their purported concerns or even
simply attempting to ascertain what exactly the basis of their objections were the
Respondent simply repeated their generic objections which could be utilized in
every single customer case having nothing to do with this particular case at hand
undermining the very essence of such Guidelines such as they being “unduly
burdensome” for Wells Fargo, or that they were somehow “overbroad” for Wells
Fargo. FINRA own Discovery Abuses & Sanctions Manual, October 2018, states
that such Guideline Documents are “Presumptively Discoverable.” As such
FINRA guides that Panels “should generally assume that a document on the
relevant List should be exchanged unless the party in control of the document
demonstrates a compelling reason not to produce it.” See Exhibit D F INRA
Discovery Abuses & Sanctions Manual, October 2018. Rather than providing us
with any “compelling reason not to produce” any of the Guideline documents
mandated, the Respondent simply repeated their illogical insistence that they are
permitted to object at their whim and don’t need to provide any reason unique to
the instant case, why they should not produce ALL responsive documents to ALL
the Guidelines. So as not to be repetitive we hereby incorporate our arguments
raised within our letter to the Respondent, Exhibit B attached hereto.

While the Respondent attempts to have us have to explain why the Guideline
documents are necessary FINRA Guidance makes clear that it is the party
objecting that must provide COMPELLING REASONS why they are not
producing all such documents. It seems the Respondent underestimates this
Panel’s intelligence in making such frivolous arguments such as they should only



have to produce commission runs related to Fratto, when they know full well that
there is an issue in this case of the Respondent having taken discretion over the
account, and mismarking trades as being “Unsolicited,” (the client’s idea) as they
even assert such in their Answer. The Respondent and their attorney know full
well ,for example, a Full Commission Run (List 1 Request 20) which they chose
to highlight in their October 8, 2019 response as supposedly being overly broad
by including Mr. Kinsman’s other clients, will show what the now discharged
broker with a record of complaints, was purchasing in other client accounts and if
such included the same securities he had marked as “Unsolicited” such would be
clear evidence of his mismarking such trades, thus contradicting the Respondent’s
own Answer in this case, demonstrate consciousness of guilt, as well as the
falsification of business records, along with a further failure to supervise such
wayward broker which they have now discharged.

C) Sanctions

As the Panel can see for itself the Respondent’s response was full over excessive
hyperbole whining how they will not “roll over and produce documents...simply
because the other party demands such” and that “there are instances where a
party must put its foot down and object.” One would think we were seeking
Wells Fargo new CEQ’s personal tax returns or something similar, rather than
simply seeking the presumptively discoverable Discovery Guideline documents
that are typically automatically produced in every customer case whether the
Respondent is Morgan Stanley, UBS, Citigroup or even the great Wells Fargo .
Finra noted panels have faced Discovery Abuse many times before and thus long
ago issue a Notice to Members 03-70 ( Exhibit E attached hereto) specifically
referencing the parties duty to cooperate in discovery and specifically referring
the Guidelines. As FINRA noted in such Notice

Despite the guidance provided in the Code and the Discovery Guide,
NASD continues to receive complaints regarding possible abuses of the
discovery process. One measure of the problem is the increasing
frequency with which arbitration panels have imposed sanctions for
discovery abuse

The Notice goes on to provide examples of Sanctions Panels have
imposed over the years

In October 2003, an arbitration panel sanctioned a member $10,000 a
day for each day that the firm continued to withhold documents that the panel
ordered the firm to produce. Other recent examples of discovery
sanctions include:

# A panel found that a member firm intentionally concealed documents,
delaying the discovery process. The panel assessed the firm over 310,000
in sanctions and $2,500 in attorney’s fees.

# A panel awarded the claimant over $7,000 due to a member firm’s failure



to cooperate in the discovery process.

» A panel awarded the claimant $2,750 in attorney's fees as a sanction

for the member's failure to provide discoverable material.

# A panel awarded the claimant $3,000 in sanctions for a respondent’s failure
to provide discoverable material as ordered by the panel.

# A panel sanctioned a member $1 0,000 for failure to produce documents
required by the chairperson of the panel.

Conclusion

1)  Documents Ordered - We respectfully request that the Panel Order that the
Respondent produce forth with ALL responsive documents to ALL Guidelines
within List 1 Sections 1-22 (All) without exception within ten (10) days of the
Order.

2)  We respectfully request that the Panel order the Respondent along with the the
documents within #1, provide the requested affirmation from the appropriate person
in the brokerage firm who has knowledge, a)affirming in writing that the Respondent
conducted a good faith search for the requested document; b) describe the extent of the
search including, but not limited to, stating the sources searched; and ¢) state that,
based on the search, the Respondent does not have the requested document in its
possession, custody, or control.

3) It appears this Respondent, even at this early stage, believes that this Panel and
its Chair is a paper tiger for which they have nothing to fear as even with regard to
Guideline documents they have chosen to take a scorched earth approach. We have yet
to even propound additional discovery requests upon this Respondent, and as such we
fear that if the instant abuse is not properly addressed this will happen again and again
in this proceeding, continuing to test the resolve of this Panel. We therefore
respectfully request that the Panel impose sanctions of a fine of $200 per day
retroactive to the date of their response to our meet and confer letter of October
8™ 2019 until they provide the Affirmation in #2 above which is mandated by the
same Guidelines, In addition to attorney fees in our having to file the instant
Motion. Notably we requested such in our letter of September 18™ 2019, but the
Respondent similarly deferred providing such until “an appropriate juncture”, again in
violation of the Code.

In order for Ms. Fratto to have a fair hearing, both in reality and appearance, it is
essential that the Panel take charge of this proceeding and not permit the Respondent
bank to make a mockery of the FINRA rules and control these proceedings as it
appears they believe they can.

Respectfully Submitted,

Stuart David Meissner
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It was supposed to be a gotcha moment for AXA Advisors in a $13 million arbitration fight with two former clients. But it turned

into a gotcha for the clients when arbitrators found themselves listening to a recording of a fraud taking place.

James and Sandra Fitzpatrick, a retired New York couple who'd saved $20 million from running a large egg farm, claimed to

have been taken advantage of by their AXA financial advisor. They accused him and the firm of negligence and other

misconduct.

AXA disputed the allegations and its defense relied in part on arguments that the clients and their son and trustee Kerry

Fitzpatrick were more savvy investors than they'd let on.
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Before a panel of three FINRA arbitrators, AXA’s lawyer played what he said was a recording of the son speaking with customer

service and demonstrating sophisticated investing know-how. But it wasn't the son on the phone call.

That moment and the underlying case provide an unusual glimpse into how FINRA's arbitrations, which are closed to the public

and the media, can make it easier for a financial firm to take one position in private to try to limit damages, while maintaining a

different one in public.



"When you're in a neutral, open court,” says Remington Gregg, an attorney with the consumer advocacy group Public Citizen,
“there is transparency in the proceedings and transparency as relates to the decision. You have neither of those things when it

comes to arbitration. ... Companies are able to have two different positions.”

In response, the brokerage industry’s self-regulator says: “FINRA arbitration strives to provide the fairest and most efficient
forum for parties — investors, brokerage firms and individual brokers — to resolve their securities-related disputes. While

arbitrators and FINRA staff are bound by confidentiality, the parties and their counsel may share pleadings, documents,

transcripts and any other information about their case ... and often do.”

Former AXA Advisors clients Sandra and James Fitzpatrick, of Whitesville, New York, say two life insurance and
three annuity policies their advisor sold to them were nothing but “commission grabs.”

The Fitzpatricks, who live in Whitesville, New York, about 100 miles southeast of Buffalo, had been AXA clients for about 30

years when their longtime advisor retired and, in 2011, the company assigned a successor: Francesco Puccio.

Puccio, 46, who said he was struggling at the time to pay back taxes to the IRS, sold the Fitzpatricks two “unsuitable” life
insurance policies, two variable annuities and one fixed-income annuity that were no more than “commission grabs” to bolster
his sagging finances, the couple said in an arbitration claim in November 2016. The Fitzpatricks sought damages from AXA for

negligence, misrepresentation and breach of fiduciary duty.



The couples' road to arbitration started when their son and daughter saw Puccio’s mugshot in the newspaper. He had been
convicted in January 2016 of larceny for stealing more than $100,000 from another client, a retired custodian named Shirley

Kerwin.

“He did real fine for a while,” Kerwin said of Puccio’s efforts the first couple of years managing more than $400,000 she and her

late husband, a truck driver, had saved for retirement.

‘I BROKE THE LAWS’

That was before, she alleges, he put her in a series of unsuitable variable annuities. He then persuaded her to make several
ioans totaling more than $100,000 to one of his friends. Puccio told her the repayments would provide her with a steady income
stream, according to both Kerwin and Puccio. He sold her the policies while was working at AXA and set up the loans after

Jumping to a new IBD, Cambridge Investment Research.

What he didn't tell her was that he, not the friend, got the money, Puccio acknowledges.

One day, "he came to my house and told me that my money was all gone," Kerwin said. "That was when | hit the floor. ... | asked
him, 'Well, where did it go?* "

Puccio told her she had spent it all by giving too much money to her brother, who suffered from lung cancer. "I was actually

stunned,” says Kerwin, adding that she knew she had not given her brother all of her savings.

Though he disputed details of their conversation, Puccio told Financial Planning last month that, "With Shirley, | made a big

mistake. | broke the laws.”

Kerwin did something that few victims of theft or fraud by their advisors wind up doing: She called the police. Puccio was

arrested in July 2015 and, the following January, convicted of second-degree grand larceny.

Sentenced to five years probation, he committed to paying Kerwin $500 a month for five years until March 2021, according to
her lawyers who represent her and the Fitzpatricks. His payments are often late, according to court documents, Kerwin and
Puccio himself, who offered a variety of explanations as to why. For several years, the money Puccio sent Kerwin was her only

source of income beyond a monthly Social Security check, she says.

One month after his arrest, FINRA barred Puccio from the industry for failing to cooperate with its investigation after New York

authorities brought charges against him.

It wasn't until the tail end of 2017 that FINRA convened an arbitration panel to resolve the Fitzpatricks’ claims against AXA. The

case unfolded over nine days of hearings that stretched from February to November 2018.

“I'm going to play for you a recording of a conversation that you had with AXA's customer service," AXA's lead counsel, Joseph

Simmis, told Kerry Fitzpatrick on the first day of the proceedings, according to a transcript obtained by Financial Planning.



Seconds into the recording, Fitzpatrick blurted out, "That's not me!"

it actually was Puccio on the recording, not only impersonating Kerry Fitzpatrick, but providing a gmail account in the name of
Fitzpatrick's father, where AXA could send documents.

"That's a fraud, right?" the Fitzpatricks' lawyer Jason Kane asked Puccio later in the hearing.

"If you say it's a fraud, | guess it's a fraud to help the clients, yes," Puccio responded.

Fitzpatrick, in an interview with Financial Planning, says, "At no time did | tell Mr. Puccio that it was alright to impersonate me or

contact AXA on my behaif." Puccio disputed that in his interview with Financial Planning.

QUESTIONED BY STATE POLICE
Puccio had called AXA with his ruse the day before the advisor sold the Fitzpatricks an insurance policy for a large commission,
according to the couple’s lawyer and documents from the case. Puccio posed as Kerry Fitzpatrick, the couple’s lawyers contend,

in order to ensure the man's parents had enough money to pay for the new policy he sold them in his new job with Cambridge.

Seven months prior to placing the call, Puccio was questioned by a state trooper while he was visiting Kerwin's house; he was
arrested nearly a year later. The Fitzpatricks believe the commission on the new policy allowed Puccio to pay restitution to
Kerwin and keep him out of prison. In effect, Puccio robbed Peter to pay Paul, Kane contends. Puccio denies this and maintains

the policies he sold to the Fitzpatricks were suitable.

The revelation about Puccio’s impersonation of his clients’ son and Puccio’s criminal status did nothing to dissuade AXA from a
wholehearted defense against the Fitzpatricks' arbitration claim. Puccio's treatment of them was "beyond reproach,” AXA’s

lawyer Simms repeatedly told the arbitrators.

"AXA did what it was supposed to do here,” Simms said in his closing statement in the arbitration. "It provided reascnable and
suitable recommendations. it properly executed the transactions and it properly supervised Mr. Puccio in the process. Yes,
Puccio had financial issues. Yes, he received large commissions on these five transactions. Yes, there may have been other

choices for the Fitzpatricks. ... Puccio provided practical solutions for them.”

In April, the arbitrators came to a different conclusion about AXA's conduct, awarding the Fitzpatricks $3.2 million to recover
their losses and legal fees, while denying punitive damages. The couple had requested $13 million. Arbitrators hired by FINRA
aren’t required to provide explanations for their rulings.

Last month, AXA released a statement that struck a very different tone than the one it had maintained before.

"We do not condone any actions by this individual, which were inconsistent with our policies and values,” it says. "The financial

professional who was involved with this matter has not been affiliated with the company for more than five years."



After news of the FINRA decision in the Fitzpatricks' case, AXA settled Kerwin's FINRA case two months ago for $130,000,

according to BrokerCheck.

In 2014, before his arrest, Puccio resigned from AXA, where he worked for 13 years, to join Cambridge, where his abuses
allegedly continued. Cambridge discharged him in 2015 two days after his arrest, according to FINRA BrokerCheck records.
Cambridge settled a separate case with the Fitzpatricks more than a year ago for $115,000, according to BrokerCheck. A

Cambridge spokeswoman declined to comment.

CLIENTS’ WELL-BEING IS AXA'S ‘“TOP CONCERN’
Kane and his co-counsel Joseph Peiffer say they have detected systemic problems with AXA advisors in upstate New York,
referring to five cases against the firm over the past 15 years that led to $24 million in fines. The cases span actions by FINRA,

the New York Department of Financial Services and the New York Department of Insurance.

"While [the Fitzpatricks’ case] was the work of a financial felon, that felon worked within an atmosphere at AXA that allowed him

to do it,” Kane says.

AXA refuted point-by-point all the arguments Kane's law firm have lodged against it in an eight-page cease-and-desist letter

sent to the firm.

“Mr. Puccio’s conduct by no means reflects a ‘larger pattern of bad behavior’ among AXA Advisors’ thousands of associates, nor
is the Fitzpatrick case part of any such alleged pattern,” the letter says. "AXA Advisors does not ‘expose’ its clients to individuals
with ‘multiple red flags,” and it promptly addresses any concerns related to its brokers, Its clients’ well-being is AXA Advisors’

top concern,” the letter adds.

A review of FINRA BrokerCheck records shows that, of 336 brokers in Buffalo, Rochester and Syracuse, the three largest offices
in AXA’s Empire division in upstate New York, 54 have regulatory disclosures — 16% of AXA's FINRA-registered workforce in the
area. Numerous brokers have multiple disclosures, which are all required by FINRA: personal financial problems, including
bankruptcy or unsatisfied debts; complaints involving variable annuities; as well as criminal charges or convictions for offenses

such as burglary, assault, criminal possession of a loaded firearm and identity theft.

“We have strict hiring and supervisory policies for all financial professionals,” an AXA representative says of the disclosures. “if a
professional does not meet our high standards of conduct, we take swift action up to and including termination. While

BrokerCheck is an important source, it does also contain disclosures that have been proven to be without merit."

In an hour-long interview, Puccio, who says he now works in commercial lending, called one of the attorneys of his former
clients "a predator" and said that, aside from Kerwin and the Fitzpatricks, none of his roughly 1,100 clients at AXA complained

about him. (There are no other client complaints on his BrokerCheck record.)

As for Kerwin, he says, “I'm very sorry about what happened. | wish | could go back in time.” But he also says, "l have a problem

with lying."



During his years with AXA, “The fact is, with all the audits that they did in my long career with them, they never found anything
wrong.” When it came to the Fitzpatricks, he says, a long chain of AXA managers reviewed and approved the policies he sold

them.

"If you think it was that bad, then don't sign off on it," Puccio says of AXA. "If | did something wrong, then | should have been

stopped.”

Ann Marsh Senior Editor, Financial Planning
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Award
FINRA Office of Dispute Resolution

In the Matter of the Arbitration Between:

Claimants Case Number: 16-03454
James W. Fitzpatrick

Sandra J. Fitzpatrick

The Fitzpatrick Family Trust

vs.
Respondents Hearing Site: Buffalo, New York

AXA Advisors, LLC
Cambridge Investment Research, Inc.

Nature of the Dispute: Customers vs. Members
This case was decided by an all-public panel.

REPRESENTATION OF PARTIES

For Claimants James W. Fitzpatrick, Sandra J. Fitzpatrick, and The Fitzpatrick Family
Trust: Jason Kane, Esq., Adam Wolf, Esq., and Joseph Peiffer, Esq., Peiffer Rosca Wolf
Abdullah Carr & Kane, Pittsford, New York.

For Respondent AXA Advisors, LLC ("AXA”): Joseph S. Simms, Esq., Reminger Co.,
LPA, Cleveland, Ohio.

For Respondent Cambridge Investment Research, Inc. (*Cambridge”): Richard J.
Babnick Jr., Esq., Sichenzia Ross Ference Kesner, LLP, New York, New York.

CASE INFORMATION

Statement of Claim filed on or about: November 28, 2016.

Amended Statement of Claim filed on or about: November 20, 2017 ..

Sandra J. Fitzpatrick signed the Submission Agreement: November 28, 2016.
James W. Fitzpatrick signed the Submission Agreement: November 28, 2016.
The Fitzpatrick Family Trust signed the Submission Agreement: April 22, 2019.

Respondent AXA filed Statement of Answer on or about: February 9, 2017.
Answer to Amended Statement of Claim filed on or about: January 2, 2018.
AXA Advisors, LLC signed the Submission Agreement: February 9, 2017.
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Respondent Cambridge filed Statement of Answer on or about: February 1, 2017.
Answer to Amended Statement of Claim filed on or about: January 3, 2018.
Cambridge Investment Research, Inc. signed the Submission Agreement: December 6,

2016.
CASE SUMMARY

Claimants asserted the following causes of action: negligence, violation of FINRA Rule
2111, violation of FINRA Rule 2110; negligent misrepresentation and omission of
material facts; and breach of fiduciary duty. The causes of action relate to life insurance
policies and variable annuities.

Unless specifically admitted in the Statement of Answer, Respondent AXA denied the
allegations made in the Statement of Claim and asserted various affirnative defenses.

Unless specifically admitted in the Statement of Answer, Respondent Cambridge denied
the allegations made in the Statement of Claim and asserted various affinative defenses.

RELIEF REQUESTED

In the Statement of Claim and Amended Statement of Claim, Claimants requested all
loss of principal; interest; commissions and fees paid by Claimants; loss of income, non-
pecuniary losses; attorneys’ fees; costs and other expenses; pre-judgment and post-
judgment interest; all other sums Claimants are entitled to at law or equity; and punitive
damages.

In the Statement of Answer and Answer to Amended Statement of Claim, Respondent
AXA requested Claimants’ claims be denied in their entirety and that the Panel award
AXA costs; attorneys’ fees; assess forum fees against Claimants; include within the
award a recommendation for a court order that all reference to this matter in the
regulatory records be expunged; and such other and further relief as the Panel deems
appropriate.

In the Statement of Answer and Answer to Amended Statement of Claim, Respondent
Cambridge requested that the Panel deny Claimants’ claims with prejudice and issue
such other further relief that the Panel deems just, equitable, and proper.

In their post-hearing brief, Claimants requested $13,228,038.00 plus post-award
interest.

OTHER ISSUES CONSIDERED AND DECIDED

The Arbitrators acknowledge that they have each read the pleadings and other
materials filed by the parties.
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On November 20, 2017, Claimants filed a Motion to Amend the Statement of Claim.
Respondents did not oppose the Motion to Amend. By Order dated December 12, 2017,
the Panel granted Claimants’ Motion to Amend the Statement of Claim.

By correspondence dated January 23, 2018, Claimants notified FINRA Dispute Resolution
that they have settled their claims against Respondent Cambridge and dismissed their
claims against Respondent Cambridge with prejudice.

The parties present at the hearing have agreed that the Award in this matter may be
executed in counterpart copies or that a handwritten, signed Award may be entered.

AWARD

After considering the pleadings, the testimony and evidence presented at the hearing,
and the post-hearing submissions, the Panel has decided in full and final resolution of
the issues submitted for determination as follows:

1. Respondent AXA is liable for and shall pay to Claimants James W.
Fitzpatrick, Sandra J. Fitzpatrick, and The Fitzpatrick Family Trust the sum of
$2,224,671.94 in compensatory damages.

2. Respondent AXA is liable for and shall pay to Claimants James W.
Fitzpatrick, Sandra J. Fitzpatrick, and The Fitzpatrick Family Trust interest on
the above-stated sum at the rate of 9% per annum from 30 days after the
date of the award until the award is paid in full.

3. Respondent AXA is liable for and shall pay to Claimants James W.
Fitzpatrick, Sandra J. Fitzpatrick, and The Fitzpatrick Family Trust the sum of
$67,293.64 in costs.

4. Respondent AXA is liable for and shall pay to Claimants James W.
Fitzpatrick, Sandra J. Fitzpatrick, and the Fitzpatrick Family Trust the sum of
$889,868.78 in attorneys’ fees. The Panel determined it is authorized to
award attorneys’ fees because both Claimants and Respondent AXA
requested attormeys' fees in the pleadings.

5. Respondent AXA's request for specific performance/expungement is denied.

6. Any and all claims for relief not specifically addressed herein, including punitive
damages, are denied.
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FEES

Pursuant to the Code of Arbitration Procedure, the following fees are assessed:

Filing Fees
FINRA Office of Dispute Resolution assessed a filing fee* for each claim:

Initial Claim Filing Fee =$ 1,675.00
*The filing fee is made up of a non-refundable and a refundable portion.

Member Fees

Member fees are assessed to each member firm that is a party in these proceedings or
to the member firms that employed the associated person at the time of the events
giving rise to the dispute. Accordingly, as parties, Respondents AXA and Cambridge are
each assessed the following:

Member Surcharge =$ 1,900.00
Member Process Fee =$ 3,750.00

Discovery-Related Motion Fee

Fees apply for each decision rendered on a discovery-related motion.

Three (3) decisions on discovery-related motions on the papers
with one (1) arbitrator @ $200.00/decision =$ 600.00

Claimants submitted one discovery-related motion
Respondent Cambridge submitted two discovery-related motions

Total Discovery-Related Motion Fees =$ 600.00

The Panel has assessed $400.00 of the discovery-related motion fees jointly and
severally to Claimants.

The Panel has assessed $200.00 of the discovery-related motion fees to Respondent
Cambridge.

Hearing Session Fees and Assessments

The Panel has assessed hearing session fees for each session conducted. A session is
any meeting between the parties and the arbitrators, including a pre-hearing conference
with the arbitrators, that lasts four (4) hours or less. Fees associated with these
proceedings are:

One (1) pre-hearing session with the Panel @ $1,125.00/session =$ 1,125.00
Pre-hearing conference: April 17, 2017 1 session
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Seventeen (17) hearing sessions @ $1,125.00/session =$19,125.00
Hearing Dates: February 20, 2018 2 sessions
February 21, 2018 2 sessions
February 22, 2018 2 sessions
February 23, 2018 2 sessions
September 13, 2018 2 sessions
September 14, 2018 2 sessions
September 15, 2018 2 sessions
September 16, 2018 2 sessions
November 1, 2018 1 session
Total Hearing Session Fees =$20,250.00

The Panel has assessed the $20,250.00 hearing session fee to Respondent AXA.

All balances are payable to FINRA Office of Dispute Resolution and are due upon

receipt.
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Award Page 6 of 6
ARBITRATION PANEL
Krista Gottlieb - Public Arbitrator, Presiding Chairperson
Jeffrey M. Bain - Public Arbitrator
Thomas E. Webb, Jr. - Public Arbitrator

|, the undersigned Arbitrator, do hereby affirm, pursuant to Article 7507 of the Civil
Practice Law and Rules, that | am the individual described herein and who executed this

instrument which is my award.

Concurring Arbitrators' Signatures

-

// 42519

Krista Gottlieb/ 3 Signature Date
Public Arbiyaftor. Presiding Chairperson

Jeffrey M. Bain Signature Date
Public Arbitrator

Thomas E. Webb, Jr. Signature Date
Public Arbitrator

April 25, 2019
Date of Service (For FINRA Office of Dispute Resolution office use only)
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Avward Page 8 of 6
ARBITRATION PANEL
Krista Gottiieb - Public Arbitrator, Presiding Chairperson
Jeffrey M. Bain - Public Arbitrator
Thomas E. Webb, Jr. . Public Arbitrator

I, the undersigned Arbitrator, do hereby affirm, pursuant to Article 7507 of the Civil
Practice Law and Rules, that | am the individual described herein and who executed this
instrument which is my award.

‘Signature Data
A G de)
ture Date
Thomas E. Webb, Jr. Signature Date
Public Arbitrator
April 25, 2019

Date of Service (For FINRA Office of Dispute Resolution office use only)
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Award Page 6 of 6
ARBITRATION PANEL
Krista Gottlieb - Public Arbitrator, Presiding Chairperson
Jeffrey M. Bain - Public Arbitrator .
Thomas E. Webb, Jr. _ - Public Arbitrator

I, the undersigned Afbitrator', do hereby affirm, pursuant to Article 7507 of the Civil
Practice Law and Rules, that | am the individual described herein and who executed this
instrument which is my award.

Concurring Arbitrators' Signatures

Krista Gottlieb : Signature Date
Public Arbitrator, Presiding Chairperson

Jeffrey M. Bain ' Signature Date
Public Arbitrator '

//W }c’a/y

qmas E. Webb, Jr& Date
Public Arbitrator

April 25, 2019
Date of Service (For FINRA Office of Dispute Resolution office use only)
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BEFORE THE FINANCIAL INDUSTRY REGULATORY AUTHORITY

IN THE MATTER OF ARBITRATION BETWEEN:

CLAIMANTS
FINRA CASE NO. |

V.
RESPONDENTS

CLAIMANTS’ OPPOSITION TO RESPONDENTS’
FINRA RULE 12509 SUPPLEMENTAL MOTION TO COMPEL

Claimants respectfully file this Opposition to Respondents’ FINRA Rule 12509 Supplemental

Motion to Compel, and in support thereof, state as follows:
ARGUMENT

Respondents’ Supplemental Motion to Compel is the latest tactic in their ongoing abuse of
this arbitration proceeding, and it should be denied. Instead of defending this case, Respondents filed
a frivolous counterclaim, made false accusations, withheld documents, manipulated documents, and
ignored the Chair’s discovery orders. Now, with their Supplemental Motion, Respondents have
stooped to a new low — they want to invade the attorney work product doctrine.

“The work product doctrine protects an attorney’s thoughts, mental impressions, strategies,

and analysis from discovery by opposing counsel.”” Hickman v. Taylor, 329 U.S. 495, 510-11 (1947)".

E The Supreme Court in Hicknman succinctly determined that requests to invade work product are off-limits:

Proper preparation of a client’s case demands that he assemble information, sift what he considets
to be the relevant from the irrelevant facts, prepare his legal theories and plan his strategy without
undue and needless interference. That is the historical and the necessary way in which lawyers act
within the framework of our system of jurisprudence to promote justice and to protect their clients’
interests. This work is reflected, of course, in interviews, statements, memoranda, correspondence,
briefs, mental impressions, personal beliefs, and countless other tangible and intangible ways — aptly
though roughly termed...as the “Work product of the lawyer.”

Hickman, 329 U.S. at 510-11 (emphasis added).



“Not even the most liberal of discovery theories can justify unwarranted intrusions into the files and
mental impressions of an attorney.” I7. at 510. The attorney work product doctrine exists “to promote
the adversary system by safeguarding the fruits of an attorney’s trial preparations from the discovery
attempts of an opponent.” Shields v. Sturm, Ruger & Co., 864 F.2d 379, 382 (5th Cir. 1989). It is
universally recognized that attotney work product is not discoverable. See Hickman, supra.; see also Hewes
v. Langston, 853 So.2d 1237, 1245 (Miss. 2003).

By seeking Claimants’ attorney wotk product, Respondents are trying to shift their burden of
proof. This is 2 common tactic with frivolous trade secret claims - a plaintiff will file a complaint for
trade secret misappropriation, and then try to get discovery from the defendant without first proving
what trade sectets are at issue and how they were misappropriated. Once the plaintiff gets hold of the
defendants’ sensitive information, the plaintiff will miraculously claim that what is discovered is the
plaintiff’s own property.

But the discovery at issue hete is attorney work product. Claimants’ counsel arbitrated this
same _ fraud in the |} abitration, and along with this case, they have developed
extensive work product which the law protects from disclosure. Respondents want this work product
so they can undermine Claimants’ fraud case, and their alleged “counterclaim” is their vehicle to do
this. Nonetheless, Respondents are not entitled to this discovery. Instead, they must be held to their
own burden of proof which requires them to come forward with their alleged “trade secrets” and
show misappropriation. See MissISSIPPI UNIFORM TRADE SECRETS ACT, generally, 75-26-3, ef seq.

Respondents have never identified the alleged “trade secrets” they contend have been
“misappropriated,” nor have they proven how filing a Statement of Claim misappropriates anything.
And the reason is because there are no “trade secrets” at issue, and filing a Statement of Claim is not

a misappropriation.



CONCLUSION
Respondents should not be allowed to invade Claimants’ counsels’ work product. Claimants
respectfully request that this Panel enter an Order denying Respondents’ Supplemental Motion to
Compel. Claimants also request this Panel assess all fees and costs associated with this Supplemental

Motion upon Respondents.

Respectfully submitted:

/s/ Judson M. Lee

Iudson M. Lee i%ﬁ# 100701i

Attorneys for Claimants

Of Counsel:

JuDpsoN M. LEE, PLLC
2088 Main Street, Suite A
Madison, Mississippi 39110
T: 601-707-9711

F: 601-707-7509
jlee@ms-lawyet.net

CERTIFICATE OF SERVICE

I hereby certify that the foregoing was served via electronic mail through the FINRA dr portal to:

£5/ Indson M. Lee
Judson M. Lee
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Click on each button below to leam more.

Discovery Deadlines
Scheduling the Hearing
Adjournments

Direct Communication
Decisions

Discovery Deadlines
Arbitrators should take all steps within their authority to help expedite the exchange of documents and the
identification of witnesses. During the IPHC, the panel should establish a discovery cut off as close to the

IPHC date as possible. FINRA also recommends that the panel set the deadline for the filing of discovery
motions no more than three months after the IPHC date.

Scheduling the Hearing

Arbitrators should schedule dates that will expedite the process but still provide a reasonable amount of
time for case preparation. FINRA encourages parties and arbitrators to schedule the hearing within six
months from the date of the IPHC. FINRA also recommends setting aside extra dates to avoid delay in the
arbitration process.

Adjournments

When deciding adjournment requests, arbitrators should be mindful of the age and health of parties or key
witnesses. In addition, arbitrators are expected to avoid causing postponements absent a genuine
emergency.

Direct Communication

FINRA asks the parties and arbitrators to consider agreeing to direct communication in this matter if all
parties are represented by counsel.

Decisions

Arbitrators should retum orders and decisions to FINRA as soon as possible, preferably by email or through
the portal (on DR Portal cases). To facilitate prompt return, arbitrators can sign orders and Awards
electronically.

FINRA intends for these measures to improve the arbitration process for disputes involving senior or
seriously ill parties, while maintaining procedural balance and fairmness for all involved parties.

Manage the Discovery Process
Generally the chairperson of the panel will manage the discovery process. In some cases, however, the full

panel will resolve discovery issues together. There may be times when you are asked to help facilitate the
discovery process. This may occur when:

The chairperson is unavailable.
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The chairperson requests the full panel.

The discovery dispute arises at a prehearing or evidentiary hearing

If you are selected, one of your primary goals is to encourage the parties to be ready for the hearing on the
scheduled dates.

The steps you will take will vary by case:

* Insome cases, the parties voluntarily exchange documents and information. You will take no action
until the hearing.

* Inother cases, you will facilitate the discovery process. After gathering the facts involved in a
discovery dispute—either through written papers, a prehearing conference, or both—you will
decide if and when the parties exchange documents and information.

In this lesson, we will look at situations when you will need to rule on discovery issues to provide all parties
with a fair opportunity to prepare their cases.

Specifically, we will review:

document production lists;

ruling on requests based on the papers;
scheduling a prehearing conference; and
conducting a prehearing conference.

VVVYVY

We will begin our review by looking at document exchange under "Using the Document Production Lists" in
the Discovery Guide.

Document Production Lists for Use in Customer Arbitrations

The Discovery Guide and Document Production Lists (Lists) supplement the discovery rules 12505-12511
in the Code. The Code and the Discovery Guide work together to streamline the exchange of essential
documents among the parties in customer cases without staff or arbitrator intervention.

The Discovery Guide contains two Lists of presum ptively discoverable documents: one for firms/associated
persons to produce and one for customers to produce. The Discovery Guide, including the Lists, serves as
a guide for the parties and the arbitrators. While the parties and arbitrators should consider the documents
described in the Lists presumptively discoverable, the parties and the arbitrators retain their flexibility in the
discovery process. Arbitrators can: order the production of documents not provided for by the Lists; order
that the parties do not have to produce certain documents on the Lists in a particular case; and alter the
production schedule described in the 12500 series of rules.

Unless the parties agree otherwise, within 60 days of the date that the answer to the statement of claim is
due, the parties must either produce to all parties all documents in their possession or control that are
described in the Lists, identify and explain the reasons that specific documents in the Lists cannot be
produced within the required time, or object to the production of specific documents. Parties must respond
to all other document requests within 60 days from the date a discovery request is received.
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Now, let's look at how you will facilitate the discovery process by ruling on the parties' motions and
responses, also known as the papers.

Discovery Guide:
httg://www.ﬁnra.org/arbitration-and-mediation/discovegtguide

12505-12511:

http.//www.finra.org/finramanual/rules/r12505

Rule on Requests Based on the Papers

As we discussed in the introduction, the purpose of arbitration is to provide a quick, fair, and relatively
inexpensive method of resolving disputes. These objectives can only be reached through proper
management by the arbitrators.

At any time, a party may contact FINRA about discovery problems it is encountering. Most discovery
requests and motions allege that the opposing party did not produce requested documents and information.
Rules 12506 and 12507 of the Code require parties to produce documents or file a written objection within
60 days of receiving a request.

Not every request for documents is proper. It will be your job to deny improper requests and make sure
there is compliance with proper requests.

Rule 12503 authorizes the selected arbitrator, usually the chairperson, to act on behalf of the panel with
respect to ordering the production of documents.

Under Rule 12503, a party may file a written motion by serving it directly on each party, at the same time
and in the same manner. Motions must also be filed with FINRA with additional copies for each arbitrator.
Parties have 10 days from receipt of a written motion to respond unless the moving party agrees to an
extension or the Director or panel decides otherwise. Parties have 5 days from the receipt of a response to
a motion to reply to the response unless the responding party agrees to an extension of time, or the Director
or the panel decides otherwise. Written motions must be served at least 20 days before a scheduled
hearing, unless the panel decides otherwise.

Occasionally, a party may attempt to contact you directly about a discovery dispute. Do not speak with a
party about the case. Refer the caller to FINRA staff. Ex parte communication (arbitrator communication
with only one party without the presence of the other parties) is prohibited. We will discuss this important
issue later.

Under some circumstances, you can rule on a discovery request based exclusively on the motion and
responses submitted without a formal conference. If you are unable to make an informed ruling based
solely on the papers, contact FINRA staff and request that a prehearing conference be scheduled with the
parties.

You may request a prehearing conference if you determine a discussion with the parties would help you
clarify and resolve the issue. A ruling on the papers, however, might be more economical and expeditious.
Remember, you can also request more information in writing from the parties prior to making a decision.

12506:

http://www.finra.org/finramanual/rules/r12506

12507:

http://www.finra.org/finramanual/rules/r12507
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12503:
http://www.finra.org/finramanual/rules/r12503

Common Discovery Requests

While discovery disputes occur frequently, the same issues often repeat themselves. Common requests
you will see from the parties include:

P Production of documents and information
P Depositions

P Interrogatories

’ Orders of appearance and production

P Subpoenas

P Other procedural matters

P Sanctions

Our next area of review discusses the process you will use to rule on each of these discovery-related
requests.

Production of Documents and Information

Nowhere has the expansion of discovery been more pronounced than in requests for documents. The
increase is not surprising because documentation often plays a primary role in the outcome of a case. At the
same time, however, parties can use document requests to harass and burden their opponent.

In this section, we will review the issues that arise with document requests and the questions you should
ask yourself before ruling on these requests.

As the selected arbitrator, you must decide if a document request is reasonable. Please review the
Arbitrator's Guide to assist you with this determination.

Occasionally, you may want to use the expertise of other panel members in making a decision. In this
situation, contact FINRA staff and request that the full panel be convened or call the other panel members
directly.

To determine whether a document request is reasonable, your first goal will be to determine whether the
document is relevant or likely to lead to relevant evidence.
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Only after determining that documents are relevant, or likely to lead to relevant evidence, should you
consider the cost or burden of production. If a party has demonstrated that the cost or burden of production
is disproportionate to the need for the documents, see whether there are alternatives that can lessen the
impact, such as narrowing the relevant time frame or scope of the request, or whether other documents can
provide the same information.

Confidentiality and Discovery

If a party objects to document production on grounds of privacy or confidentiality, arbitrators or one of the
parties may suggest a stipulation between the parties that the documents in question will not be disclosed
or used in any manner outside of the arbitration of the particular case, or the arbitrators may issue a
confidentiality order. Arbitrators may also want to consider ordering the redaction (removal) of names or
other information, or having the parties sign confidentiality agreements.

Ideally, the parties will agree on the form and content of a confidentiality order. In some instances, however,
the parties will not agree on what is or is not confidential. When deciding contested requests for
confidentiality orders, arbitrators should consider the competing interests of the parties. The party asserting
or requesting confidentiality has the burden of establishing that the documents or information in question
are entitled to confidential treatment. Arbitrators should not automatically designate all documents as
confidential.

When the party requesting confidentiality has met the burden of establishing the need for confidentiality of
certain documents or information, arbitrators should strive to accomplish the confidentiality sought in the
least restrictive manner possible. In considering questions about confidentiality, arbitrators may consider
the following factors:

Ve

Whether the disclosure would constitute an unwarranted invasion of personal privacy (e.g., an

individual's Social Security number, or medical information).

@ Whether there is a threat of harm attendant to disclosure of the information.

@ Whether the information contains proprietary confidential business plans and procedures or trade

secrets.

@ Whether the information has previously been published or produced without confidentiality or is
already in the public domain.

@ Whether an excessively broad confidentiality order could be against the public interest or could

otherwise impede the interests of justice.

k® Whether there are legal or ethical issues which might be raised by excessive restrictions on the part.j

Arbitrators shall not issue an order or use a confidentiality agreement to require parties to prod'uce
documents otherwise subject to an established privilege, including the attorney-client privilege and the
attorney work product doctrine.

Arbitrator's Guide:
http://www.finra.org/arbitration-and-mediation/arbitrators-quide

Test Yourself

Fox Anderson, a customer of EZE Securities, alleged that a number of unauthorized trades of Smart
securities were made in his account. As part of a document request, Anderson's representative demanded
that EZE produce all order tickets of its clients for the past three years who had purchased Smart securities.
Counsel for EZE objected to the request, arguing that the request is not relevant and production is
burdensome.
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What action would you take?

Question Feedback

You could order EZE to produce the Smart securities order tickets of Claimant Anderson or some other
document containing this information. As to the production of other customer order tickets, you might not
order their production unless they are shown to be relevant and, if relevant, you may order that EZE redact
the other client names to protect privacy interests.

Test Yourself

Assume for the moment that in addition to order tickets of other EZE clients, Mr. Anderson requested the
account statements for other customers who had alleged unauthorized trades by the same broker. In
response, EZE's counsel objected because account statements are confidential. Assume the documents
are relevant or the documents may lead to relevant evidence and outweigh the burden involved.

What steps might you take? Why?
Question Feedback
Because the requested items contain confidential information, you could order EZE to redact customer

names from the documents. If more serious proprietary (confidential or private) information is involved, you
might ask the parties to sign a confidentiality statement regarding the information.

Production of Documents and Information (continued)

Each document request must be considered on a case-by-case basis. For example, a case involving a
broker's failure to execute a trade normally does not require a voluminous exchange of documents. While
trade documentation would be relevant, the claimant's financial situation might not be relevant.

Once you issue a ruling, incorporate it into a written order with a deadline for compliance. Your written ruling
should be submitted to FINRA for service upon the parties.

Test Yourself

Assume that respondent's counsel requested any telephone notes made by the customer relating to the
transactions in dispute. According to the customer’s response, the notes could not be located. What steps
might you take?

Question Feedback

You could order the customer to conduct a search and either produce the document or sign an affidavit

stating his or her efforts to locate the documents and that the documents could not be located or no longer
exist.
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Production of Documents and Information (continued)

In addition to requests for documents, parties may request the production of information. Information
requests are a form of interrogatory, but are more limited in scope, number, and specificity.

In general, requests for information assist the discovery process. Proper requests for information may
include the following:

.? Who was the branch manager?
&

.F;"F' Was the current compliance manual in effect during the period in question?
-

=gl Who were the individuals that supervised the broker?
“

Questions that ask for opinions or conclusions, rather than seeking information on facts or events, may be
improper. For example, a question asked of a witness such as, "What is your understanding of this
document?" should generally be left for the hearing.

Limiting the scope of requests for documents and information to the facts of a case keeps the discovery
process moving. ldentifying issues under contention focuses the parties and prevents unnecessary
requests that slow down the process.

Requests for documents and information are just one area in which a dispute may arise during discovery.
Another request is to depose a party or witness. We will look at this type of request next.

Depositions

The goal of arbitration is the speedy and inexpensive resolution of a controversy; therefore, depositions are
not generally part of the arbitration process. A deposition is the testimony of a witness taken upon oral
question or written interrogatories. Depositions are conducted under oath outside of the court room (or
arbitration hearing) and are reduced to writing (transcript), authenticated and intended to be used in
preparation for hearing.

Depositions are strongly discouraged in arbitration, pursuant to FINRA Rule 12510. However, under Rule
12510, upon motion of a party, arbitrators may permit depositions, but only under very limited
circumstances, including:

to preserve the testimony of ill or dying withesses;

to accommodate essential witnesses who are unable or unwilling to travel long distances for a
hearing and may not otherwise be required to participate in the hearing;

to expedite large or complex cases; and

if the panel determines that extraordinary circumstances exist.

Generally, witnesses may only be compelled to attend a deposition or hearing if it is held within the county
in which: they reside, are employed, transact business, or in another convenient location. Ask the parties to
provide the applicable state or local laws for your case.

Even when these situations occur, however, you must balance the need for the testimony against the

expense and burden inherent in taking a deposition (e.g., travel expenses, attorneys' fees, transcript costs,
etc.). Before you rule on a request, you will want to know:
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’ What information is the party seeking? Is it important?

Is there some reason the party could not compel the witness
’ to provide the information at the hearing (e.g., iliness
or travel)?

Is there a less burdensome way to receive the information
’ (e.g., stipulation by the parties, interrogatories, telephonic
testimony, etc.)?

FINRA Rule 12510:
hitp://www.finra.org/finramanual/rules/r12510

Test Yourself

Prior to a hearing, the respondent's attorney files a motion requesting that you order the deposition of the
claimant's wife. Do you have the authority to grant this request? If so, what provides this authority?

Question Feedback

The selected arbitrator has the authority to issue rulings, including an order for deposition, which will
expedite arbitration proceedings under Rule 12503 of the Code.

With respect to the request to depose the claimant's wife, you would want further information to determine
whether you should grant the order.

You would want to ask the following questions:

* What information is the respondent seeking? Is it relevant or likely to lead to relevant evidence?

» Is there a reason such as illness or distance that prevents the claimant's wife from testifying at the
hearing?

¢ Is there a less burdensome alternative for the party to secure the information?

12503:

http:/Amwww.finra.org/finramanual/rules/r12503

Depositions (continued)

Depositions often play an important role in courtroom litigation. You have greater discretion in finding a less
expensive alternative, though, because arbitrators are not strictly bound by the rules of evidence.

Another discovery mechanism is interrogatories. We will review this information device next.
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Interrogatories

Interrogatories are written questions from one party to another. While less burdensome than depositions,
interrogatories can be used to harass an opponent through the sheer volume of the requests.

Many state and federal jurisdictions have adopted limits on the number of interrogatories a party may serve
on an opponent during discovery.

While requests for information promote efficient discovery, parties should ask more formal questions at the
arbitration hearing itself. For example, asking where a registered person worked might lead to further
discovery with respect to those firms. It is a proper request for information. However, asking about the
conversations the registered person had with a supervisor may be improper during discovery and could be
asked at the hearing.

Test Yourself

In a request for information, the respondent's counsel asks "Who was the broker that handled the
transactions for the claimant?" Is this a proper discovery question? Why or why not?

Question Feedback

It is a proper question because it is likely to lead to additional discoverable evidence.

Test Yourself

Counsel for the respondent's next request is, "State how the claimant was introduced to the broker." Is this
a proper discovery question? Why or why not?

Question Feedback

No. This question would be more proper at a hearing. There may be times, though, when you will determine
that certain interrogatories would streamline a case and would be appropriate.

Orders of Appearance and Production

Rule 12513 permits an arbitrator to order the appearance of any person employed or associated with any
member of FINRA—even nonparties—or the production of any documents in the possession or control of
such persons. In most instances, arbitrators should issue orders, instead of issuing subpoenas, when
industry parties seek the appearance of witnesses or the production of documents from non-party firms or
their employees or associated persons.

In general, the process used to order an appearance of a witness or production of documents is the
following:

e The requesting party drafts an order and sends it to FINRA staff with copies to all parties to the
arbitration.

¢ The order of appearance or production of documents is treated like a motion under Rule 12503.
The responding party(s) must submit a response within 10 days of receipt of the motion, unless the
moving party agrees to an extension or the Director or panel determines otherwise. Parties have 5
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days from the receipt of a response to a motion to reply to the response unless the responding party
agrees to an extension of time, or the Director or the panel decides otherwise. Once FINRA either
receives all the responses or the deadline to respond has passed, FINRA staff will forward the
request and the responses to the arbitrator for signature.

e The arbitrator promptly rules on the order and returns it to FINRA.
FINRA returns the signed order of appearance or production of documents to the requesting party
who is responsible for serving it on the person named therein, as well as providing copies to all
parties to the arbitration.

Unless the panel directs otherwise, the party requesting the appearance of witnesses by or the production
of documents from non-parties under this rule shall pay reasonable costs of appearances and/or
production.

You will analyze an order of appearance in a manner similar to a request for production of documents.
When you receive a request for an order of appearance or production, balance the likelihood of the
testimony or documents leading to relevant evidence against the burden to the individual who must appear.

12513:
http://www.finra.org/finramanual/rules/r12513

12503:
http://www.finra.org/finramanual/rules/r12503

Subpoenas

Attimes, important testimony and documents are not under the control of a brokerage firm or its employees.
For such cases, Rule 12512 allows arbitrators to issue subpoenas. Under Rule 12512, only arbitrators are
permitted to issue subpoenas for both parties and non-parties, whether for discovery or for appearance at a
hearing. Although Rule 12512 authorizes the use of subpoenas, it also states that "to the fullest extent
possible, parties should produce documents and make witnesses available to each other without the use of
subpoenas.”

Parties may make written motions requesting the arbitrator to issue a subpoena to a party or a non-party:

and in the same manner. The request must be in the form of a written motion and must include a draft

Parties will send their requests for issuance of a subpoena to FINRA and to all parties at the same time )
subpoena.

~

days of service of the motion-file written objections with FINRA, with an additional copy for the arbitrator,

If another party objects to the scope or propriety of the subpoena, that party must-within 10 calendar
and must serve copies on all other parties at the same time and in the same manner as on FINRA.

-
The party that requested the subpoena may respond to the objection within 10 calendar days of receipt
of the objections. J

Once FINRA receives either all of the responses or the deadline to respond has passed, staff will forward
the subpoena and the responses to the selected arbitrator for ruling.

o

rule promptly on the issuance and scope of the subpoena.

~
é After considering timely objections, the arbitrator responsible for deciding discovery-related motions will
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Arbitrators will use their discretion to determine whether or not to issue a subpoena, and whether or not
to limit the scope of the subpcena before it is issued.

After the requesting party receives subpoenaed documents from a non-party, the requesting party must
notify all other parties within five calendar days of receipt. If another party requests copies of documents
that were received in response to a non-party subpoena, the party that requested the documents must
provide the copies within 10 calendar days.

These same principles apply equally when arbitrators are reviewing challenges to subpoenas issued to
third parties.

Concerns about confidentiality and privilege might also be raised regarding subpoenas issued to
non-parties. Pursuant to Rule 12512, a non-party may file an objection to a subpoena served upon the
non-party. The arbitrator may set up a conference call with a non-party and the parties to discuss the
non-party's objection to the subpoena. Staff advises the non-party and the parties of the arbitrator's
decision. Non-parties also may ask the arbitrators to resolve questions concerning who pays the costs
incurred as a result of producing subpoenaed documents.

Unlike orders of appearance for FINRA members, subpoenas may only be issued within geographic limits
set by local or state law. For example, in some jurisdictions, you cannot compel the attendance of a witness
living or working more than 40 miles from the hearing location.

Third-Party Subpoenas to Regulatory Authorities—Documents with Personal Confidential
Information (PCI)

Third-party subpoenas to regulatory authorities present unique situations. These subpoenas often seek
documents that may contain personal confidential information (PCI) about customers who are not parties to
the arbitration. PCl includes Social Security numbers, brokerage, bank or other financial account numbers
and taxpayer identification numbers. Regulatory authorities may have difficulty complying with such
subpoenas because of the presence of PCI and may object to the subpoenas.

If a regulatory authority objects to a subpoena because the responsive documents contain PClI, arbitrators
may be asked to resolve the dispute. Arbitrators may, in no particular order:

issue protective orders to limit the use of PCI;
suggest parties enter into confidentiality agreements;
require a party to redact PCI; or

modify the scope of the subpoena.

Let's review examples of requests for orders of appearance and subpoenas.

12512:

http://www.finra.org/finramanual/rules/r12512

Test Yourself

During a prehearing conference, Jack Donaldson, counsel for the claimant, informs you that he will be
requesting orders of appearance for eight of the Respondent Tal Jones Securities' registered persons.
Respondent objects. What steps might you take? Why?
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Question Feedback

You would ask the claimant's counsel why eight witnesses are necessary and determine whether the
testimony of the witnesses is cumulative, that is, only adding to or corroborating other testimony.

You could ask whether the respondent would produce the registered persons without an order. According to

Rule 12512 of the Code, parties should cooperate in producing witnesses. You could direct Tal Jones'
counsel to make the witnesses available.

Test Yourself

Assume that Tal Jones Securities' counsel replied that he would make seven of the eight registered
persons available, but that the other individual moved 500 miles away to a neighboring state where he
works for another FINRA brokerage firm. What questions might you ask? Why?

Question Feedback

Initially, you would want to know what information the claimant sought from the witness and whether his
testimony was necessary. If the information was necessary, ask counsel whether there was a less
burdensome way to obtain it, such as telephonic testimony or stipulations of fact.

If you determine the testimony is more critical than the burden of appearing at the hearing, order his
appearance pursuant to Rule 12513.

Test Yourself

If the individual was not employed in the securities industry, could you subpoena him or her to appear? Why
or why not?

Question Feedback

It is doubtful a witness in another state could be compelled to travel 500 miles to a hearing. If the claimant's
counsel requests a subpoena, ask her to provide the statutory authority behind the request.

Subpoenas (continued)

While issues involving subpoenas and orders of appearance are becoming more common, you can limit
disagreements by emphasizing to the parties that you expect them to produce documents and make
available witnesses who are under their control. Problems still may occur, however, most parties want to
cooperate with an arbitrator and will attempt to comply with your request.

Now, let's look at other procedural issues related to discovery.
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Other Procedural Matters

If you are the arbitrator selected to facilitate discovery, particularly in large or complex cases, you can do so
by ruling on procedural matters. These matters may include:

stipulations of uncontested facts;

requiring advance identification of exhibits;
exchange of witness lists;

estimating the length of a case; and
establishing a discovery schedule.

As the selected arbitrator, you may establish rules that can expedite the arbitration proceedings. Normally,
you will only make such determinations following a prehearing conference with the parties.

If a pro se party (a party representing himself or herself and appearing without legal representation) is
involved, you might become more involved in the discovery process to help move the case along. For
example, you might provide specific dates for document requests, responses, and any replies to those
requests. However, you must always remain impartial and never become an advocate for any party.

As you have seen, there are a number of gray areas in the discovery process. While ruling on each motion
based solely on the papers submitted is desirable, it is not always possible. Hearing the parties may
increase your understanding of the key issues of the dispute.

Before we review how to conduct a prehearing conference on issues requiring additional information or
clarification, let's review sanctions.

Discovery Sanctions

While Rule 12513 of the Code authorizes the selected arbitrator to direct an appearance, Rules 12212 and
12511 provide the full panel with the authority to enforce orders. Failure to cooperate in the exchange of
documents and information as required under the Code may result in sanctions. The panel may issue
sanctions against any party in accordance with Rule 12212(a) for:

o failing to comply with the discovery provision of the Code, unless the panel determines that there is
substantial justification for the failure to comply; or
o frivolously objecting to the production of requested documents or information.

12513:

hitp://www.finra.org/finramanual/rules/r12513

12212:
http://www.finra.org/finramanual/rules/r12212

12511:
hitp://www.finra.org/finramanual/rules/r12511

Sanctions

Under Rule 12212, the panel may sanction a party for failure to comply with any provision in the Code, or
any order of the panel or single arbitrator authorized to act on behalf of the panel. Unless prohibited by law,
sanctions may include, but are not limited to:
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assessing monetary penalties payabie to one or more parties;

precluding a party from presenting evidence;

making an adverse inference against the party;

assessing postponement and/or forum fees;

assessing attorneys' fees, costs and expenses;

initiating a disciplinary referral; and

dismissing with prejudice a claim, defense, or proceeding (see Rule 12513).

If assessing monetary penalties, remember to instruct parties to make them payable to one or more parties.
Monetary penalties should not be made payable to FINRA as FINRA is not a party to the arbitration. Awards
containing monetary sanctions payable to FINRA are inappropriate.

Arbitrators may also consider these sanctions to address a respondent's failure to sign and submit a
Submission Agreement (SA), absent a specific jurisdictional challenge.

Pursuant to Rule 12302, claimants must submit the SA when filing the Statement of Claim; FINRA will not
serve the claim until the claimant submits the signed SA. According to Rule 12303, Respondents must file a
signed and dated SA within 45 days of receipt of the Statement of Claim.

To ensure parties submit the required SA, the IPHC Script guides arbitrators to remind the parties of their

requirement to sign and submit the SA. After the arbitrators acknowledge all pleadings, the script provides
that any party who has filed a SA or otherwise objected to jurisdiction must submit it within 30 days or may
be subject to sanctions.

As stated in Notice to Members 04-11, a party’s failure to sign and submit the SA may cause confusion, lead
to ancillary litigation, and undermine the enforceability of arbitration awards. For example, Section 13 of the
Federal Arbitration Act (FAA) requires that a motion to confirm an arbitration award must include the parties'
agreement to arbitrate. Although the claimant may be able to demonstrate that the respondent that failed to
execute an SA was nonetheless required to arbitrate pursuant to FINRA rules, failure to execute the SA can
unnecessarily hinder the ability of a claimant to seek confirmation of an award pursuant to Section 13 of the
FAA.

Occasionally, you will need clarification from the parties before ruling on a request. You may have FINRA
coordinate a telephonic conference with the parties to discuss any outstanding issues. Next we will learn
how to prepare and conduct a prehearing conference.

12212:
http://www.finra.org/finramanual/rules/r12212

12513:
http://www.finra.org/finramanual/rules/r12513

12302:
hitp://www.finra.org/finramanual/rules/r12302

12303:
http://www.finra.org/finramanual/rules/r12303

Notice to Members:

http://www.finra.org/Industry/Requlation/Notices/2004/P003272
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) ( Keep your questions neutral. For instance, asking "Could you explain that point in more depth?"
/| is preferable to "What are you talking about?".

o9 Keep your questions to the point and phrase them as questions. In other words, avoid
statements or monologues on your own experience.

Maintain a non-accusatory tone.

If you think that documents not submitted by parties—such as charts, briefs or summaries of legal points, or
information already presented—will greatly enhance your ability to decide the case, consider requesting
them.

However, there are two potential risks in requesting additional documents at this stage. Asking for
additional evidence can be tricky because:

e you may give the impression that you are putting on a party's case for him or her; and
» such documents may catch one or both parties off-guard. If either or both parties appear surprised
or ill-prepared, allow them sufficient time to respond.

Now let's see how you will perform another important task of deciding whether to admit evidence.

Rule on the Admissibility of Evidence

While the rules of evidence used in a court may provide guidance, arbitrators are not bound by them (see
Rule 12604 of the Code). This does not mean, however, that the panel should accept everything offered
into evidence. In fact, the opposing party will probably object to at least some of the evidence introduced.

Because arbitration is less formal than the judicial process, the panel is not bound by the rules of evidence
used in court. Arbitrators will decide for themselves whether to admit evidence and how much weight to give
it.

12604:

http://www.finra.org/finramanual/rules/r12604

Now let's review how the panel will rule on the:
Click on each button below to leam more.

* Weight and Relevance of the Evidence

o Form and Timing of Questioning

¢ Failure to Comply With the 20-Day Exchange
We will start with weight and relevance of evidence.

As the parties introduce exhibits, mark each in the order it is introduced.
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Weight and Relevance of the Evidence

Just as it was during discovery, relevance is a key factor to consider when deciding whether to admit
evidence. When determining relevance, decide how the evidence relates to the issue at hand.

The main question you should ask is: "How much will this document or testimony help prove or disprove the
claimant's case (or the respondent's defense)?" Obviously, the parties will try to convince you of their
answer to this question.

Another factor that may come up during evidentiary disputes is whether the document or testimony is
duplicative or cumulative. If you sense that this is the case, consider whether alternative evidence would
serve the same function as the item in question.

Test Yourself

During a hearing on whether a publishing house's penny stock was a suitable investment for the claimant,
the respondent submits a copy of a sports magazine containing an article authored by the claimant. When
the claimant objects that this exhibit has nothing to do with the disputed transaction, the respondent says it
is intended to document the claimant's knowledge of the publishing industry.

How would you rule? Why?
Question Feedback

Because the relevance of this exhibit appears peripheral, you would probably sustain the objection.
Authoring an article in one magazine does not mean the claimant has in-depth knowledge of the publishing
industry or knowledge regarding the stock offerings of a publishing house.

Weight and Relevance of the Evidence (continued)
Admissibility and Reliability of the Evidence

In addition to determining if evidence is relevant, also consider the form in which it is offered. The reliability
of the evidence may also be considered. For example, if a party offers a copy of a financial blog on the
internet, you may determine that it is not sufficiently reliable to establish the facts stated. An official public
record, on the other hand, generally has higher indicia of reliability.

A party may object to the admissibility of evidence on the grounds that it is prejudicial. In such a situation,
you must determine whether any prejudice outweighs the “probative value" of the evidence (the degree of
relevance and usefulness of the evidence in determining the facts of the case). If you decide the value of the
evidence is greater than the prejudice, it should be admitted; if you decide that the prejudicial effect is
greater than the value of the evidence, it should not be admitted.
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Form and Timing of Questioning

Even after you have decided that a witness's testimony is relevant, the panel will probably have to rule on
objections as to how that testimony is elicited.

To expedite the hearing, the chairperson may, with the panel's permission, rule on the panel's behalf on
evidentiary and procedural objections. However, if an objection is unusual or has the potential to materially
impact the case, then the entire panel should discuss it in executive session before ruling.

Here are a few testimony-related issues the panel may be asked to rule on:

leading questions;

argumentative questions;

repetitive questions that have already been asked and answered:
misquoting the witness;

questions with insufficient foundation;

questions that assume facts not yet in evidence;
questions too complex or convoluted to answer;
abusive questioning;

witness questioning counsel;

rambling testimony with no question; and
non-responsive answers.

Upholding an objection to the timing or the form of a question does not mean the question may not be
asked, just that it be asked at a different time or in a different manner.

The chairperson should be careful that the panel's rulings are consistent and even-handed as to all parties.
Fairness is the ultimate objective in this proceeding.

Now let's look at another issue: failure to produce evidence during discovery.

Failure to Comply With the 20-Day Exchange

Earlier, you learned that during discovery, parties sometimes indicate that they cannot produce a document
because it no longer exists (or never did). When a party makes such a claim, the chairperson or selected
arbitrator may direct the party to state in a sworn, written statement called an affidavit that it doesn't exist.

Rule 12514 requires parties to provide each party with copies of all documents and other materials in their
possession or control that they intend to use at the hearing that have not already been produced, at least 20
days before the first scheduled hearing date. The idea behind the 20-day rule is not to penalize parties who
produce documents late, but to maintain a level playing field by giving the other side ample opportunity to
digest the documents.

Documents not exchanged or witnesses not identified may be barred from the hearing, unless the panel
determines that good cause exists for the failure to produce the document or identify the witness. Good
cause includes the need to use documents or call witnesses for rebuttal or impeachment purposes based
on developments during the hearing. Documents and lists of witnesses in defense of a claim are not
considered rebuttal or impeachment information and, therefore, must be exchanged by the parties.

Failure to produce documents under the 20-day rule can present issues for the panel, especially in long,
antagonistic hearings. Here are some issues to consider:

e Ifthe document was exchanged, how late was the exchange?
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e How long did the party hold on to the document before exchanging it?
¢ Is the complaining party prejudiced in any way? If so, how can the prejudice be remedied?
e Was the document exchanged late for reasons beyond the producing party's control?

Another violation of the 20-day rule occurs when items prepared by a third party—such as expert
documents—are produced late. In such cases, determine if the parties exchanged documents as soon as
possible.

Nothing slows down a case as much as late exchange or non-exchange of evidence. Barring circumstances
beyond the party's control, such behavior is a violation of the Code—not to mention unfair.

The panel may handle this issue proactively by giving the parties one last chance to exchange documents
and identify witnesses before excluding them. For example, the chairperson might make the following
statement on the record:

The panel is concemed over the failure of the parties to comply with Rule 12514 of the Code, but would like
to allow the parties one last chance to exchange documents and identify witnesses under this section. Any
further violations of Rule 12514 may result in exclusion of the document or witness.

Now, let's look at a few examples.

12514:
http://www.finra.org/finramanual/rules/r12514

Test Yourself

In an employment case, the respondent repeatedly presents excerpts of the firm's employee handbook on
respondent’s direct examination. The handbook outlines behavior a broker-dealer must follow. Claimant
objects that she was never furnished copies of the handbook during the course of document production.
After numerous arguments, the chairperson cails an executive session to discuss the problem.

What might you recommend? Why?
Question Feedback

When faced with a situation such as this one, the panel might consider asking the parties to address
whether:

¢ the document should have been produced either during the course of discovery or as part of the
20-day identification of documents and witnesses;

e the document is rebuttal material (although in this example its use on direct examination suggests
otherwise);
the significance of the document to be produced;
the extensiveness of the document to be produced; and
the panel has previously allowed both sides to offer documents that had not previously been
produced.

If the submitting party has no good reason why the document was not previously provided, the panel should
consider excluding it. Withholding documents contrary to FINRA rules wastes the time of the parties and the
panel and causes undue surprise and prejudice to the party against whom the document is produced.

On the other hand, the panel may decide not to exclude the document. If the panel so decides, it should
take sufficient steps to reduce any prejudice to the party objecting to the document. Such steps may
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include:

time to review the document;
the opportunity to re-call witnesses whose testimony regarding the document might be relevant;
and

¢ sanctions against the party who did not timely produce the document.

Test Yourself

During a hearing, the claimant alleges that options were unsuitable for him. In his statement of claim, he
maintains he has never traded options before. During cross-examination, the respondent asks the claimant
to identify other broker-dealers with which he had accounts over the last 10 years. When the claimant
names three other firms, the respondent turns to the panel and says the claimant had stated earlier that he
never had an account before. The respondent requests an adjournment to allow her to obtain and review
monthly account statements from the other three firms. The claimant objects to this delay.

How would you handle this situation? Why?
Question Feedback

Discuss the matter with the panel in an executive session. You may grant the motion so the respondent can
obtain and review copies of the account statements. The claimant may or may not have had experience
trading options; in any case, the statements are relevant to the claimant's financial experience and
sophistication. You may consider assessing costs of the postponement in your final award.

Facilitate Testimony by Telephone or Affidavit

Live testimony is most common and preferred, but sometimes parties agree to testimony by telephone. This
may occur because a party or a witness may be unable to physically appear at the hearing or cannot be
subpoenaed or ordered to appear. In such a situation, the parties may agree that the witness be allowed to
testify by telephone conference. Ordinarily, this agreement is made before the evidentiary hearing. Where
parties agree, arbitrators should allow testimony by telephone.

Click on each button below to leam more.
¢ Telephonic Testimony

¢ Disagree on Telephonic Testimony

Telephonic Testimony

If allowing telephonic testimony—either by agreement of the parties or by ruling of the panel—the
chairperson should:

e swear in or affirm the witness as usual, but modify the oath to have the witness confirm that she is
who she claims to be. If you have doubts, consider having a notary present at the witness's
location;
have the party calling the witness initiate the call;
identify yourself and tell the witness who else is listening to the testimony;
do all the same things you would do if the witness were present: explain the testimony process,
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obtain a vocal introduction for the record, and caution the witness not to discuss the case with other
witnesses;

* make sure the parties have advised the witness what documents—such as order tickets, letters,
written supervisory procedures—will be referred to during testimony. Through the parties, confirm
that the witness has all, and only, those documents that the parties will reference during
questioning; and

¢ confirm with the witness that he or she is alone in a private room. By preventing disruptions of the
testimony, you protect both the accuracy and efficiency of the testimony.

Disagree on Telephonic Testimony
If parties disagree about telephonic testimony, consider the following:

the witness' reason for not attending in person;
whether the person is a less critical witness whose testimony will be short;
whether the witness will comment on documentary evidence not in his or her possession—and any
difficulty involved in relaying those documents;

* whether credibility is an issue. If so, consider whether you can judge the witness' credibility over the
phone; and

* whether a video conference is available and can remedy any of the issues presented.

As an alternative to telephonic testimony, a party may wish to submit evidence in an affidavit.

Affidavits are allowed in cases filed pursuant to FINRA Rule 12800 (Simplified Arbitration) because it is the
best method available for parties to use to present sworn testimony. (Simplified Arbitration cases are those
that are decided on the papers submitted to a single arbitrator without a live hearing.)

In contrast, affidavits are infrequently submitted in an evidentiary hearing for anything other than ministerial
matters, like authenticating third-party records. To consider a request to submit an affidavit in an evidentiary
hearing, the panel should meet in an executive session to discuss why the witness cannot attend the
hearing (or at least testify by telephone), and whether to admit such testimony.

12800:
hitp://www.finra.org/finramanual/rules/r12800

Test Yourself

Do you see any potential problem when testimony is admitted by affidavit? How do you think the panel
might address such problems?

Question Feedback

While formal rules of evidence do not apply to arbitration, testimony by affidavit from a witness who could
testify in person or by telephone prevents one party from cross-examining that witness. After all, the
opposing party cannot cross-examine an affidavit.

Affidavits are infrequently submitted in an evidentiary hearing for anything other than ministerial matters,
like authenticating third-party records. If the panel, however, decides to admit an affidavit, the chairperson
may state that its weight as evidence may be diminished, because the opposing party will not have a
chance to challenge the truth of the statements it contains.
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MIXED MEDIA FOR A SUCCESSFUL PRESENTATION

Hugh Berkson & Sam Edwards'

Introduction

There is a substantial body of scientific research devoted to the subject of how people learn, and
whether they learn better via visual or auditoria media. It should come as no surprise to most
legal tacticians, but the consensus among those who have conducted the research is that people:
(1) process visual information more quickly than they do auditory information; (2) focus on color
graphics more than they do black and white ones; (3) retain information gleaned from visuals
longer than they do from oral presentations; and, (4) respond best to a mix of oral and visual
presentation of information.

While this is hopefully not new information for most seasoned litigators, gaining a better
understanding of why these things are true should help a trial lawyer use mixed media to the best
advantage for his or her clients and cases.

Visual vs Oral Presentations

Those who have researched the subject of whether visual or oral presentations are more
compelling weigh in favor of visual ones. Why would that be the case? First, there is a long
history of humans using visual images. We have used pictures to record our experiences for 250
centuries, pictograms and ideograms for the next 20 centuries, and words for only the remaining
15 centuries.? Second, the majority of information we perceive is visual. In fact, approximately
90% of information the brain receives is non-verbal.® This tilt of information is not accidental, but
rather hard wired into our systems in such a way that humans process visuals more quickly than
they do text —60,000 times faster.* And, third, Biology explains this huge disparity in learning as
well our natural inclination towards visual information. In the human body, 40% of nerve fibers
are linked to the retina.® Additionally, the part of the brain used to process words is small in

" Hugh Berkson is a principal with McCarthy, Lebit, Crystal & Liffman Co., LPA in Cleveland. He is a
past-president of PIABA and has served on PIABA’s board of directors since 2011. Sam Edwards is a
partner with Shepherd Smith Edwards & Kantas in Houston. He is the current President of PIABA and
has served on its board of directors since 20137

2 Dewan, Pauline, Words Versus Pictures: Leveraging the Research on Visual Communication,
Partnership Vol. 10, No. 1 (2015); available at:
https://journal.lib.uoguelph.ca/index.php/perj/article/view/3137.

3 www.pixelo.net/visuals-vs-text-content-format-better/ (March 21, 2018).

4 Gillet, Rachel, Why We’re More Likely To Remember Content With Images And Video, Fast Company
(Sept. 18, 2014; available at https://www.fastcompany.com/3035856/why-were-more-likely-to-remember-
content-with-images-and-video-infogr (Referencing a 3M study).

5 Jandhyala, Dana, Visual Learning: 6 Reasons Why Visuals Are The Most Powerful Aspect of eLearning,
(Dec 8, 2017); available at: https://elearningindustry.com/visual-learning-6-reasons-visuals-powerful-
aspect-elearning.
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comparison to the part that processes visual images.® Humans can therefore: see images that
last for 13 milliseconds; gain the sense of a visual scene in 1/10 of a second; and register 36,000
visual messages per hour.”

Not only do we process visual information much faster that auditory, we also remember it much
better. People remember up to 80% of what the visual information they receive, i.e. pictures and
graphs, compared to approximately 20% of what they only read.® One scientific study found that
people had significantly better short-term recall of words they saw, rather than the words they
heard, and that they enjoyed much better recall of short words compared with longer words.®
That said, not all pictures are created equal, and neither are all words. Studies show that
decorative images are not remembered as well as informative ones. So, in making presentation
materials, making it “pretty” is not as important as making it informative. Additionally, concrete
words are remembered better than abstract ones.”® So, the prose you choose as a part of your
presentation needs to be clear and unequivocal rather than poetic and interesting if it is to be
remembered beyond the actual presentation.

As a result, it should come as no surprise that 65% of people are visual learners." Drilling down
further, it might surprise some that women tend to be more visually oriented than men.'> Women
are also more likely to face adverse consequences from learning style mismatches than are
men."® Obviously, litigators want everyone to understand and remember their message. Knowing
that presenting the message in a format half the population (or more) is not inclined to find
compelling or recall should serve as a powerful motivator to ensure that trial attorneys spend as
much time on the format of the presentation as the information in it.

Most importantly, as with most things in life, combining together makes it better. That means,
people who tie images to words enjoy better recall.'* Consider, for example, a study in which a
number of second-year dance students were taught two dance phrases. Some were taught by
presenting a video clip, and some were taught through verbal instruction. Each was recorded as
they performed the material. They were then presented complementary information using the
other modality and recorded again. Finally, they were recorded again 10 days later. While

6 Kouyoumdjian, Haig, Learning Through Visuals, Psychology Today (Jul. 20, 2012); available at:
https://www.psychologytoday.com/us/blog/get-psyched/201207/learning-through-visuals.

7 Jandhyala, Supra.

8 www.pixelo.net/visuals-vs-text-content-format-better/ (March 21, 2018).

9 Hilton, Elizaeth, Differences in Visuan and Auditory Short-Term Memory, IU South Bend Undergraduate
Research Journal, Vol 4 (2001); available at:
https://scholarworks.iu.edu/journals/index.php/iusburj/article/view/19810.

0 /d.

1 Bradford, Wiliam C., Researching the Visual Learner: Teaching Property Through Art, The Law
Teacher, Vol. 11 (Sep. 10, 2004); available at
https://papers.ssrn.com/sol3/papers.cfm?abstract id=587201.
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4 Kouyoumdjian, Supra.
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observation produced a better result than did verbal instruction alone, completeness scores
showed that recall was generally better after the second learning step, compared to the first alone.

The reason this combined approach is thought to be that the brain’s architecture implies a
perceptual parity between the senses — audition and vision. Cross-sensory integration occurs
completely and early in the perceptual stream.’® Put into English, words have a single code in
the brain while visuals have two (visual and verbal — the word tied to the picture). Thus, given the
two codes associated with the visual, the odds of recall are increased to a significant degree.®

Communicating with both graphics and text is well suited to the way our minds
work. Reed points out that “our cognitive abilities to comprehend, remember,
reason, solve problems, and make decisions depend on a rich combination of
words and images.” Language itself rests on a foundation of visual thinking, and
metaphoric language in particular is inextricably linked with visual images.
Metaphors underlie abstract thinking “by mapping them onto concrete ides.” In the
unconscious mind, the verbal and visual are also inextricably linked. If we have
different ways of communicating, it makes little sense to rely on only one."

The overwhelming research therefore supports that the most effective presentation will include
both a visual and an audible component, will rely primarily on shorter words, and will use concrete
words more frequently than abstract ones. While all of these concepts seem intuitive to the
seasoned litigator, it does not hurt to know why these concepts are true how best to incorporate
them into a compelling presentation.

Caveats and Tips

There are a few things to keep in mind as an attorney contemplates using visual aids during the
course of a legal presentation. First and foremost, a visual aid works only when the viewer can
see it clearly. Small, cluttered text and images convey little to the person across the room
suffering from poor visual acuity. The presenter is asked to keep the following in mind as the
visual presentation is developed:

1. Use sans-serif fonts — they present better on screens and projectors. The ten most
popular sans-serif fonts are: Apercu, Futura, Proxima Nova, Avenir, Brandon
Grotesque, GT America, GT Walsheim, Circular, Gotham and Graphik.'”® The
resolution inherent in video monitors and projectors does not do well with the small
flourishes serif fonts feature on each character.

2. Do not litter graphs with unnecessary data or images. Plot only what is important.
Furthermore, never use the “3D” charting options available in excel. The 3D effect
only serves to confuse the image and force the viewer to re-imagine the chart in 2D to
better compare the height of the various bars or positions of the various plot

15 Blasing, Bettina E., Coogan, Jenny, BLondi, Jose, and Schlack, Thomas, Watching or Listening: How
Visual and Verbal Information Contribute to Learning a Complex Dance Phrase, Frontiers in Psychology
(Nov. 30, 2018), available at: https://www.frontiersin.org/articles/10.3389/fpsyq.2018.02371/full.

6 Dewan, Supra.
7 Id. (citations omitted).
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points/lines. A compelling chart also lacks unnecessary elements like outlines,
gridlines, or backgrounds. The focus should be on the data alone.

3. Use the right chart for the right data. The following concepts help with choosing the
correct type of chart:

a. Bar charts are best for showing comparisons of categorical data; and,

b. Line charts are best for tracking changes over time with continuous data.

4. Use the best layout for the chart you're using. The following concepts help:

a. You are likely better off avoiding a legend and instead labeling each line, next
to the terminus of that line on a line chart. The viewer therefore does not have
to continue to move the eye from the bottom to the line to figure out the chart’s
meaning.

i. Naturally, there are exceptions. High density charts, like scatterplots,
get cluttered quickly when using labels.

ii. If there are few categories, such as in bubble charts comparing two
categories, a legend works better.

b. Use descriptive titles. For example, rather than the title “Peterson Account
Value,” consider the tile “Excessive Trading Causes Peterson Losses.” While
it's possible the title could be considered as a dreaded example of “Telling not
showing,” the fact is that the chart itself will validate the title, making the entire
image more compelling to the viewer.

c. Use bright contrasting colors for important elements of the chart and soft muted
colors to push less important elements into the background.

d. Keep aspect ratios in mind when sizing the chart. Narrowing the width of a line
chart will serve to make each increase or decrease in amplitude more dramatic.

An outstanding primer for effective charts, including examples proving each point, was prepared
by Midori Nediger in 2018 and is readily available on the Web.®

Knowing your technology is also a vitally important component to effective presentations. If the
presenting attorney decides to use a computer or tablet to assist with the visual elements of the
presentation, they need to know how to use both the hardware and the software or at least make
sure there is someone present to help who is intimately familiar with the hardware and software
being used. A series of avoidable tech mishaps will derail even the best presentation. Spend the
time necessary so using the hardware and software becomes second nature.

Finally, there is a persistent thought that a plaintiff's (or claimant’s) lawyer shouldn’t use high-tech
presentation methods for fear of creating the wrong image in the fact-finders’ minds. The concern
is the feeling that the factfinder my believe the victim clearly has a lot of money — how else could
they afford a lawyer with all that fancy technology? Fortunately, those fears are (mostly)
misplaced. First, presentation technology has become fairly commonplace. There’s no more
‘razzle dazzle” effect. Second, it is easy to defuse those concerns by addressing them at the
outset. Years ago, one of the authors of this paper, Hugh Berkson, was representing a large
insurance company defending a bad-faith claim. Plaintiff's counsel was a defense lawyer who
decided to change sides for this one case. Plaintiff was a court reporter and used her connections
to bring a technology team into the courtroom to run the exhibits, computer, and projector. Mr.
Berkson brought his associate to do the same. During the course of the opening statement, Mr.
Berkson told the jury that he too would be using the computer and projector to display graphics
and exhibits through the course of the trial. He introduced his tech team: his associate.

9 Nediger, Midori, 10 Do’s and Don’ts of Infographic and Chart Design (May 14, 2018); available at:
https://venngage.com/blog/chart-design/.



Mr. Berkson explained to the jury that he taught his associate everything he knew about the
software and hardware and it was almost certain there would be tech hiccups along the way. Mr.
Berkson asked the jury to blame him for those problems, since he was the one who trained his
associate. Job complete — Mr. Berkson had completely undercut the whole “massive insurance
company with infinite resources who won’t care one bit about the result of the trial.” To answer
the question that’s surely coming, yes, Mr. Berkson did get a jury award that was less than 1/20%
of the Plaintiff's last settlement demand.

Conclusion

The goal of any trial or arbitration presentation is to convince the factfinder. Most litigators have
learned through trial-and-error and anecdotal experiences. A survey of literature on the subject
of learning styles reveals that litigators’ gut instincts are correct: visual aids make a huge
difference in the quality of a presentation. In fact, it is nearly certain that the factfinders will
remember more, and will find more convincing, material they perceive through a visual medium.
But, even then, the combination of auditory and visual messages is more compelling and easier
to remember than either auditory or visual messages standing alone. A high-quality and
compelling presentation will: (1) use simple images; (2) use short words; and, (3) focus on
concrete rather than abstract words. Such a presentation will be more likely to be remembered,
and more likely to be believed, than one that is not so structured.



MIXED MEDIA FOR A SUCCESSFUL PRESENTATION

Hugh Berkson & Sam Edwards'

Introduction

There is a substantial body of scientific research devoted to the subject of how people learn, and
whether they learn better via visual or auditoria media. It should come as no surprise to most
legal tacticians, but the consensus among those who have conducted the research is that people:
(1) process visual information more quickly than they do auditory information; (2) focus on color
graphics more than they do black and white ones; (3) retain information gleaned from visuals
longer than they do from oral presentations; and, (4) respond best to a mix of oral and visual
presentation of information.

While this is hopefully not new information for most seasoned litigators, gaining a better
understanding of why these things are true should help a trial lawyer use mixed media to the best
advantage for his or her clients and cases.

Visual vs Oral Presentations

Those who have researched the subject of whether visual or oral presentations are more
compelling weigh in favor of visual ones. Why would that be the case? First, there is a long
history of humans using visual images. We have used pictures to record our experiences for 250
centuries, pictograms and ideograms for the next 20 centuries, and words for only the remaining
15 centuries.? Second, the majority of information we perceive is visual. In fact, approximately
90% of information the brain receives is non-verbal.® This tilt of information is not accidental, but
rather hard wired into our systems in such a way that humans process visuals more quickly than
they do text —60,000 times faster.* And, third, Biology explains this huge disparity in learning as
well our natural inclination towards visual information. In the human body, 40% of nerve fibers
are linked to the retina.® Additionally, the part of the brain used to process words is small in
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comparison to the part that processes visual images.® Humans can therefore: see images that
last for 13 milliseconds; gain the sense of a visual scene in 1/10 of a second; and register 36,000
visual messages per hour.”

Not only do we process visual information much faster that auditory, we also remember it much
better. People remember up to 80% of what the visual information they receive, i.e. pictures and
graphs, compared to approximately 20% of what they only read.® One scientific study found that
people had significantly better short-term recall of words they saw, rather than the words they
heard, and that they enjoyed much better recall of short words compared with longer words.®
That said, not all pictures are created equal, and neither are all words. Studies show that
decorative images are not remembered as well as informative ones. So, in making presentation
materials, making it “pretty” is not as important as making it informative. Additionally, concrete
words are remembered better than abstract ones.”® So, the prose you choose as a part of your
presentation needs to be clear and unequivocal rather than poetic and interesting if it is to be
remembered beyond the actual presentation.

As a result, it should come as no surprise that 65% of people are visual learners." Drilling down
further, it might surprise some that women tend to be more visually oriented than men.'> Women
are also more likely to face adverse consequences from learning style mismatches than are
men."® Obviously, litigators want everyone to understand and remember their message. Knowing
that presenting the message in a format half the population (or more) is not inclined to find
compelling or recall should serve as a powerful motivator to ensure that trial attorneys spend as
much time on the format of the presentation as the information in it.

Most importantly, as with most things in life, combining together makes it better. That means,
people who tie images to words enjoy better recall.'* Consider, for example, a study in which a
number of second-year dance students were taught two dance phrases. Some were taught by
presenting a video clip, and some were taught through verbal instruction. Each was recorded as
they performed the material. They were then presented complementary information using the
other modality and recorded again. Finally, they were recorded again 10 days later. While
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observation produced a better result than did verbal instruction alone, completeness scores
showed that recall was generally better after the second learning step, compared to the first alone.

The reason this combined approach is thought to be that the brain’s architecture implies a
perceptual parity between the senses — audition and vision. Cross-sensory integration occurs
completely and early in the perceptual stream.’® Put into English, words have a single code in
the brain while visuals have two (visual and verbal — the word tied to the picture). Thus, given the
two codes associated with the visual, the odds of recall are increased to a significant degree.®

Communicating with both graphics and text is well suited to the way our minds
work. Reed points out that “our cognitive abilities to comprehend, remember,
reason, solve problems, and make decisions depend on a rich combination of
words and images.” Language itself rests on a foundation of visual thinking, and
metaphoric language in particular is inextricably linked with visual images.
Metaphors underlie abstract thinking “by mapping them onto concrete ides.” In the
unconscious mind, the verbal and visual are also inextricably linked. If we have
different ways of communicating, it makes little sense to rely on only one."

The overwhelming research therefore supports that the most effective presentation will include
both a visual and an audible component, will rely primarily on shorter words, and will use concrete
words more frequently than abstract ones. While all of these concepts seem intuitive to the
seasoned litigator, it does not hurt to know why these concepts are true how best to incorporate
them into a compelling presentation.

Caveats and Tips

There are a few things to keep in mind as an attorney contemplates using visual aids during the
course of a legal presentation. First and foremost, a visual aid works only when the viewer can
see it clearly. Small, cluttered text and images convey little to the person across the room
suffering from poor visual acuity. The presenter is asked to keep the following in mind as the
visual presentation is developed:

1. Use sans-serif fonts — they present better on screens and projectors. The ten most
popular sans-serif fonts are: Apercu, Futura, Proxima Nova, Avenir, Brandon
Grotesque, GT America, GT Walsheim, Circular, Gotham and Graphik.'”® The
resolution inherent in video monitors and projectors does not do well with the small
flourishes serif fonts feature on each character.

2. Do not litter graphs with unnecessary data or images. Plot only what is important.
Furthermore, never use the “3D” charting options available in excel. The 3D effect
only serves to confuse the image and force the viewer to re-imagine the chart in 2D to
better compare the height of the various bars or positions of the various plot
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points/lines. A compelling chart also lacks unnecessary elements like outlines,
gridlines, or backgrounds. The focus should be on the data alone.

3. Use the right chart for the right data. The following concepts help with choosing the
correct type of chart:

a. Bar charts are best for showing comparisons of categorical data; and,

b. Line charts are best for tracking changes over time with continuous data.

4. Use the best layout for the chart you're using. The following concepts help:

a. You are likely better off avoiding a legend and instead labeling each line, next
to the terminus of that line on a line chart. The viewer therefore does not have
to continue to move the eye from the bottom to the line to figure out the chart’s
meaning.

i. Naturally, there are exceptions. High density charts, like scatterplots,
get cluttered quickly when using labels.

ii. If there are few categories, such as in bubble charts comparing two
categories, a legend works better.

b. Use descriptive titles. For example, rather than the title “Peterson Account
Value,” consider the tile “Excessive Trading Causes Peterson Losses.” While
it's possible the title could be considered as a dreaded example of “Telling not
showing,” the fact is that the chart itself will validate the title, making the entire
image more compelling to the viewer.

c. Use bright contrasting colors for important elements of the chart and soft muted
colors to push less important elements into the background.

d. Keep aspect ratios in mind when sizing the chart. Narrowing the width of a line
chart will serve to make each increase or decrease in amplitude more dramatic.

An outstanding primer for effective charts, including examples proving each point, was prepared
by Midori Nediger in 2018 and is readily available on the Web.®

Knowing your technology is also a vitally important component to effective presentations. If the
presenting attorney decides to use a computer or tablet to assist with the visual elements of the
presentation, they need to know how to use both the hardware and the software or at least make
sure there is someone present to help who is intimately familiar with the hardware and software
being used. A series of avoidable tech mishaps will derail even the best presentation. Spend the
time necessary so using the hardware and software becomes second nature.

Finally, there is a persistent thought that a plaintiff's (or claimant’s) lawyer shouldn’t use high-tech
presentation methods for fear of creating the wrong image in the fact-finders’ minds. The concern
is the feeling that the factfinder my believe the victim clearly has a lot of money — how else could
they afford a lawyer with all that fancy technology? Fortunately, those fears are (mostly)
misplaced. First, presentation technology has become fairly commonplace. There’s no more
‘razzle dazzle” effect. Second, it is easy to defuse those concerns by addressing them at the
outset. Years ago, one of the authors of this paper, Hugh Berkson, was representing a large
insurance company defending a bad-faith claim. Plaintiff's counsel was a defense lawyer who
decided to change sides for this one case. Plaintiff was a court reporter and used her connections
to bring a technology team into the courtroom to run the exhibits, computer, and projector. Mr.
Berkson brought his associate to do the same. During the course of the opening statement, Mr.
Berkson told the jury that he too would be using the computer and projector to display graphics
and exhibits through the course of the trial. He introduced his tech team: his associate.

9 Nediger, Midori, 10 Do’s and Don’ts of Infographic and Chart Design (May 14, 2018); available at:
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Mr. Berkson explained to the jury that he taught his associate everything he knew about the
software and hardware and it was almost certain there would be tech hiccups along the way. Mr.
Berkson asked the jury to blame him for those problems, since he was the one who trained his
associate. Job complete — Mr. Berkson had completely undercut the whole “massive insurance
company with infinite resources who won’t care one bit about the result of the trial.” To answer
the question that’s surely coming, yes, Mr. Berkson did get a jury award that was less than 1/20%
of the Plaintiff's last settlement demand.

Conclusion

The goal of any trial or arbitration presentation is to convince the factfinder. Most litigators have
learned through trial-and-error and anecdotal experiences. A survey of literature on the subject
of learning styles reveals that litigators’ gut instincts are correct: visual aids make a huge
difference in the quality of a presentation. In fact, it is nearly certain that the factfinders will
remember more, and will find more convincing, material they perceive through a visual medium.
But, even then, the combination of auditory and visual messages is more compelling and easier
to remember than either auditory or visual messages standing alone. A high-quality and
compelling presentation will: (1) use simple images; (2) use short words; and, (3) focus on
concrete rather than abstract words. Such a presentation will be more likely to be remembered,
and more likely to be believed, than one that is not so structured.



REGULATION BEST INTEREST RESOURCES

Regulations
Regulation Best Interest: The Broker-Dealer Standard of Conduct, 84 Fed. Reg. 33,318 (July

12, 2019): https://www.govinfo.gov/content/pkg/FR-2019-07-12/pdf/2019-12164.pdf

Form CRS Relationship Summary; Amendments to Form ADV, 84 Fed. Reg. 33,492 (July 12,
2019): https://www.govinfo.gov/content/pkg/FR-2019-07-12/pdf/2019-12376.pdf

Commission Interpretation Regarding Standard of Conduct for Investment Advisers, 84 Fed.
Reg. 33,669 (July 12, 2019): https://www.govinfo.gov/content/pkg/FR-2019-07-12/pdf/2019-

12208.pdf

Commission Interpretation Regarding the Solely Incidental Prong of the Broker-Dealer
Exclusion From the Definition of Investment Adviser, 84 Fed. Reg. 33,681 (July 12, 2019):
https://www.govinfo.gov/content/pkg/FR-2019-07-12/pdf/2019-12209.pdf

FINRA
Key Topic: SEC Regulation Best Interest: https://www.finra.org/rules-quidance/key-
topics/regulation-best-interest#overview

SEC
A Small Entity Compliance Guide: https://www.sec.gov/info/smallbus/secg/requlation-best-
interest

Frequently Asked Questions on Regulation Best Interest: https://www.sec.gov/tm/fag-
regulation-best-interest

Frequently Asked Questions on Form CRS: https://www.sec.gov/investment/form-crs-faqg
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FINra.

Reg Bl and Form CRS Firm Checklist Compliance Date is June 30, 2020

FINRA is providing this checklist to help members assess their obligations under the SEC’s Regulation
Best Interest (Reg Bl) and Form CRS Relationship Summary (Form CRS). This checklist explains key
differences between FINRA rules and Reg Bl and Form CRS. The checklist is not a substitute for any rule.
Only the rule can provide definitive information regarding its requirements. Interpretive questions
should be directed to the SEC, at IJABDQuestions@sec.gov. You should carefully review the SEC’'s new
rules and interpretations, related Federal Register notices and the SEC’s Small Entity Compliance Guides,
which provide important information on the new obligations.

REG BI

1
O

Status
Completed
v

2
O

Status
Completed
v

Do you have procedures and training in place to assess recommendations using a best interest standard?

Securities recommendations must be in the retail customer’s best interest. The firm and the associated
person (AP) may not place their interests ahead of the retail customer’s. This is a change from FINRA's
suitability standard, which does not have an explicit best interest requirement. The best interest
standard is an overarching obligation, which is satisfied only if you comply with four component
obligations: Care, Disclosure, Conflict of Interest and Compliance.

Do you apply a best interest standard to recommendations of types of accounts?

Unlike FINRA's suitability rule, the best interest standard explicitly applies to recommendations of types
of accounts. A broker-dealer (BD) or AP must have a reasonable basis to believe that a recommendation
of a securities account type (e.g., brokerage or advisory, or among the types of accounts offered by the
firm, including IRAs) is in the retail customer’s best interest at the time of the recommendation and
does not place the financial or other interest of the BD or AP ahead of the interest of the retail customer.

In general, when considering recommendations of types of accounts, you should consider: (a) services
and products provided in the account; (b) projected cost of the account; (c) alternative account types
available; (d) services the retail customer requests; and (e) the retail customer’s investment profile.

With regard to IRAs, in addition to the factors above, you should consider: (a) fees and expenses; (b) level
of services available; (c) ability to take penalty-free withdrawals; (d) application of required minimum
distributions; (e) protections from creditors and legal judgments; (f) holdings of employer stock; and

(g) any special features of the existing account.

1 The SEC'’s Federal Register notices for Reg Bl, Form CRS, Interpretation of Solely Incidental and Interpretation of Investment Advisers’ Obligations are available
at https.//www.sec.gov/rules/final.shtml. The SEC’s Regulation Best Interest, A Small Entity Compliance Guide is available at https.//www.sec.gov/info,

smallbus/secq/requlation-best-interest, and Form CRS Relationship Summary; Amendments to Form ADV, A Small Entity Compliance Guide is available at

https://www.sec.qov/info/smallbus/secq/form-crs-relationship-summary.
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REG BI

3
O

Status
Completed
v

4
O

Status
Completed
v

5
O

Status
Completed
v

If you agree to provide account monitoring, do you apply the best interest standard to both explicit
and implicit hold recommendations?

Reg Bl imposes no duty to monitor a customer’s account following a recommendation. However, if you
agree to perform account monitoring services, you are taking on an obligation to review and make
recommendations regarding the account (e.g., to buy, sell or hold) on the specified, periodic basis that
you have agreed to with the retail customer. In such circumstances, Reg Bl would apply even where you
remain silent (i.e., an implicit hold recommendation).

For example, if you agree to monitor a retail customer’s account on a quarterly basis, the quarterly
review and resulting recommendation will be subject to Reg BI, including an implicit recommendation
to hold if you are silent as to the securities in the account. In addition, if you agree to monitor the
customer’s account, you are required to disclose the terms of such account monitoring services
(including the scope and frequency of such services) pursuant to the Disclosure Obligation. IA
registration requirements also might apply if a BD agrees to conduct ongoing monitoring in a manner
not reasonably related to providing buy, sell or hold recommendations.

Importantly, you may voluntarily, and without any agreement with your customer, review the holdings
in your retail customer’s account for the purposes of determining whether to provide a recommendation
to the customer. This voluntary review is not considered to be “account monitoring,” and would not
create an implied agreement with the customer to monitor the account.

Do you consider the elements of care, skill and costs when making recommendations to retail
customers?

Reg Bl incorporates FINRA's reasonable-basis (i.e. knowing the product and having a reasonable
basis to believe it is appropriate for at least some investors) and customer-specific (i.e. knowing
the customer and having a reasonable basis to believe a particular recommendation is appropriate
for a specific customer based on that customer’s investment profile) suitability obligations with
important enhancements.

Care, skill and costs (in addition to applying a best interest standard) are new express elements for
consideration when making recommendations to retail customers.

Cost must always be considered when making a recommendation. Moreover, consideration of cost
includes not only the cost of purchase, but also any costs that may apply to the future sale or exchange
of the security, such as deferred sales charges or liquidation costs. However, while cost must always

be considered, it is not dispositive, and its inclusion in the rule text is not intended to limit or foreclose
a recommendation of a more costly product if there is a reasonable basis to believe that product is in
the best interest of a particular retail customer.

Do you guard against excessive trading, irrespective of whether the BD or AP “controls” the account?

Reg Bl incorporates FINRA's quantitative suitability obligation (that a series of recommended
transactions are appropriate and not excessive). However, in a change from FINRA's quantitative
suitability obligation, Reg Bl applies the best interest standard to a series of recommended transactions,
irrespective of whether the BD exercises actual or de facto control over a customer’s account.

Reg Bl and Form CRS Firm Checklist 2



REG BI

6 Do you consider reasonably available alternatives to the recommendation?
You should consider reasonably available alternatives, if any, offered by your BD in determining whether
O you have a reasonable basis for making the recommendation. An evaluation of reasonably available
Status alternatives does not require an evaluation of every possible alternative (including those offered
Completed outside the firm) nor require BDs to recommend one “best” product.
v

A BD should have a reasonable process for establishing and understanding the scope of such
“reasonably available alternatives” that would be considered by particular APs or groups of APs
(e.g., groups that specialize in particular product lines) in fulfilling the reasonable diligence, care
and skill requirements under the Care Obligation.

7 Do you consider how to ensure that high-risk or complex products are in a retail customer’s best
interest?
Although not a rule requirement, BDs should consider, as a best practice, applying heightened scrutiny
O as to whether high-risk or complex investments, such as inverse and leveraged ETFs, are in a retail
Status customer’s best interest.
Completed
v

Prior to or at the time of the recommendation, do you provide retail customers with full and fair
8 written disclosure of all material facts relating to the scope and terms of the relationship with the
retail customer, including:

O O The capacity in which you are acting (BD or IA)?
Status A standalone BD generally may satisfy this requirement by delivering the Form CRS to the retail
Completed customer
v .

For BDs who are dually registered, and APs who are either dually registered or who are not

dually registered but only offer BD services through a firm that is dually registered, providing
Form CRS will not be sufficient to disclose their capacity, and they must disclose if they are acting
as a BD when making a recommendation.

In addition, an AP of a dual registrant who does not offer investment advisory services must
disclose that fact as a material limitation. Similarly, an AP registered in a limited capacity
(e.g., a Series 6) must disclose that limitation (i.e., she cannot recommend all available products).

O Material fees and costs that apply to the retail customer’s transactions, holdings, and accounts?

This should build upon the fees and costs disclosure in Form CRS, with more particularity, such
as whether fees are deducted from the customer’s account per transaction or quarterly. This
obligation would not require individualized disclosure for each retail customer. Rather, the use
of standardized numerical or other non-individualized disclosure (e.g., reasonable dollar or
percentage ranges) is permissible.

Reg Bl and Form CRS Firm Checklist E



REG BI

O The type and scope of services —whether or not the BD will monitor the retail customer’s account
and, if so, the scope and frequency of those services?

Although Form CRS may disclose that the firm provides account monitoring services, Reg BI
requires disclosure about whether or not account monitoring would occur for the particular retail
customer and the scope and frequency of those services.

O Any requirements for retail customers to open or maintain an account or establish a relationship
(e.g., minimum account size)?

This would include any requirements for retail customers to open or maintain an account, or to
avoid additional fees when a threshold is crossed, such as a low account balance.

O Any material limitations on the securities or investment strategies involving securities that may
be recommended to the customer?

Material limitations include recommending only proprietary products or a specific asset class;
products with third-party arrangements (revenue sharing, mutual fund service fees); products
from a select group of issuers; the fact that IPOs are available only to certain clients; and that

an AP of a dually registered firm does not offer investment advisory services or is registered in
a limited capacity (e.g., Series 6).

O The general basis for the recommendation (i.e., what might commonly be described as the firm'’s
investment approach, philosophy, or strategy)?

This may be standardized or a summary; however, the disclosure should also address
circumstances when a standardized basis does not apply, and how the BD will notify the
customer when that is the case.

As a best practice, firms should encourage APs to discuss the basis for any particular
recommendation with their retail customers and the associated risks, particularly when the
recommendation is significant to the customer (e.g., the decision to roll over a 401(k) into an IRA).

O Risks associated with the recommendation?

Standardized disclosure is permitted.

9 At or prior to making a recommendation, do you make full and fair written disclosure of all material
facts relating to conflicts of interest?

O Material facts regarding conflicts of interest include, for example: conflicts associated with proprietary
products, payments from third parties and compensation arrangements. BDs must disclose all material

Status facts relating to conflicts of interest associated with the recommendation. This does not require
Com‘p/leted that information regarding conflicts be disclosed on a recommendation-by-recommendation basis.

Standardized written disclosure of this information may be made, provided that it sufficiently identifies
the material facts relating to conflicts of interest associated with a particular recommendation.

Reg Bl and Form CRS Firm Checklist 4



REG BI

10

O

Status
Completed
v

11
O

Status
Completed
v

12
O

Status
Completed
v

13
O

Status
Completed
v

14
O

Status
Completed
v

Do you ensure that you do not use the term “advisor” or “adviser” unless you are a registered
investment adviser, a registered municipal advisor, a registered commodity trading advisor or
an advisor to a special entity?

Use of the terms “advisor” or “adviser” in a name or title by: (a) a BD that is not also an RIA; or (b) a
financial professional that is not a supervised person of an RIA, would presumptively violate Reg BI.
Exceptions would include a BD/AP that acts on behalf of a municipal advisor or commodity trading
advisor, or an advisor to a special entity. In addition, an RR of a dually registered BD may use firm
materials when the BD/IA firm has the term “advisor” or “adviser” in its title.

Do APs supplement written disclosures with subsequent oral disclosure?

Oral disclosure of a material fact may be required to supplement, clarify or update written disclosure
made previously. BDs must maintain a record that oral disclosure was provided to the retail customer
(but not the substance of the disclosure).

Although not required by Reg BI, the SEC encourages, as a best practice, following oral disclosures with
timely, written disclosure summarizing the information conveyed orally.

Do you have policies and procedures to identify and address the firm'’s conflicts of interest?

Firms must have written policies and procedures reasonably designed to identify and, at a minimum,
disclose or eliminate all conflicts of interest associated with recommendations covered by Reg BI.

A conflict of interest is an interest that might incline a BD or AP — consciously or unconsciously —to
make a recommendation that is not disinterested.

Do you have policies and procedures to identify and mitigate the AP’s conflicts?

Conflicts that create an incentive for the AP to place the BD’s or AP’s interest ahead of the retail
customer’s interest must be mitigated.

Mitigation measures will depend on the nature and significance of the incentives and a variety of
factors related to a BD’s business model, such as its size and retail customer base, and the complexity
of the security or investment strategy that is being recommended.

Do you have policies and procedures to identify and disclose material limitations on products
recommended?

Material limitations include, for example, recommending only proprietary products or a specific asset
class; products with third-party arrangements; products from a select group of issuers; or making
IPOs available only to certain clients.

Reg Bl and Form CRS Firm Checklist 5



REG BI

15
O

Status
Completed
4

16

O

Status
Completed
v

17
O

Status
Completed
v

Do you have policies and procedures to prevent material limitations from causing the BD or AP to make
recommendations that place the BD’s or AP’s interest ahead of the retail customer’s interest?

Policies and procedures to prevent harm from material limitations could consist of establishing
product review processes for products that may be recommended, including establishing procedures
for identifying and mitigating the conflicts of interests associated with the product, or declining to
recommend a product where you cannot effectively mitigate the conflict, and identifying which retail
customers would qualify for recommendations from the product menu.

As part of this process, firms may consider: evaluating the use of “preferred lists”; restricting the retail
customers to whom a product may be sold; prescribing minimum knowledge requirements for APs
who may recommend certain products; and conducting periodic product reviews to identify potential
conflicts of interest, whether the measures addressing conflicts are working as intended, and to modify
the mitigation measures or product selection accordingly.

Do you have policies and procedures to identify and eliminate sales contests, bonuses, non-cash
compensation and quotas based on the sale of specific securities or specific types of securities
within a limited time?

Reg Bl bans these practices. This requirement does not apply to compensation practices based on,
for example, total products sold, or asset growth or accumulation, and customer satisfaction.

This requirement would not prevent a BD from offering only proprietary products, placing material
limitations on the menu of products, or incentivizing the sale of such products through its
compensation practices, so long as the incentive is not based on the sale of specific securities or
types of securities within a limited period of time.

The requirement also is not intended to prohibit: training or education meetings, provided that these
meetings are not based on the sale of specific securities or types of securities within a limited period
of time; or receipt of certain employee benefits by statutory employees, as these benefits would not
be considered to be non-cash compensation for purposes of Reg Bl.

Have you updated your policies and procedures to ensure compliance with Reg BI?

Reg BI's Compliance Obligation requires that BDs establish, maintain and enforce written policies and
procedures reasonably designed to achieve compliance with Reg BI.

In addition to the required policies and procedures, depending on the BD’s size and complexity, a
reasonably designed compliance program generally would also include: controls, remediation of
non-compliance, training, and periodic review and testing.

Firms may be able to satisfy the Compliance Obligation by adjusting their current systems of
supervision and compliance, rather than creating new ones.

Reg Bl and Form CRS Firm Checklist 6



REG BI

18 Have you updated your policies and procedures and systems to ensure Reg Bl’s recordkeeping
obligations are satisfied?

SEA Rules 17a-3(a)(35) and 17a-4(e)(5) codify the recordkeeping requirements associated with Reg BI.

O

Current recordkeeping practices will not fully satisfy Reg Bl. For example, BDs must provide retail

Status
Completed customers with additional disclosures that require records. Firms may use a risk-based approach to
v documenting compliance with Reg BI.
19 Have you implemented training to ensure that APs are aware of Reg Bl’s requirements?
The SEC noted that training generally is an important vehicle to communicate firm culture, specific
O requirements of a firm’s code of conduct and its conflicts management framework.
Status
Completed
v
20 Have you aligned your policies and procedures to the definitions in Reg BI?
O O Retail Customer
Status Reg Bl only applies to recommendations to “retail customers.” Reg Bl defines a “retail
Completed customer” as a natural person, or the legal representative of such person, who: (a) receives
v a recommendation for any securities transaction or investment strategy from a BD or AP;

and (b) uses the recommendation primarily for personal, family or household purposes.

O Legal Representative

“Legal representative” includes the non-professional legal representatives of such a natural person,
e.g., a non-professional trustee that represents the assets of a natural person. Reg Bl would not
apply when the legal representative is acting in a professional capacity as a regulated financial
services industry professional retained to exercise independent professional judgment. Therefore,
recommendations to registered IAs and BDs or corporate fiduciaries would not trigger Reg BI.

On the other hand, recommendations to non-professional trustees, executors, conservators and
persons holding power of attorney that represent natural persons are covered.

O Recommendation

The final rule release for Reg Bl states that this is keyed off of the guidance for FINRA's
suitability rule.

O Investment Strategy

The final rule release for Reg Bl states that this is keyed off of the guidance for the FINRA’s
suitability rule; however, this will include recommendations of types of accounts.

Reg Bl and Form CRS Firm Checklist 7



REG BI

O

O

O

Receives and Uses

The SEC has stated that “use” means when, as a result of the recommendation:
e the retail customer opens a brokerage account with the BD, regardless of whether the BD
receives compensation;

e the retail customer has an existing account with the BD and receives a recommendation
from the BD, regardless of whether the BD receives or will receive compensation, directly
or indirectly, as a result of the recommendation; or

e the BD receives or will receive compensation, directly or indirectly, as a result of that
recommendation, even if that retail customer does not have an account at the firm.

Personal, Family, or Household Purposes

The phrase “primarily for personal, family, or household purposes” covers any recommendation to
a natural person for his or her account, other than recommendations to a natural person seeking
these services for commercial or business purposes. Reg Bl would not cover, for example, an
employee seeking services for an employer or an individual seeking services for a small business
or on behalf of another non-natural person entity, such as a charitable trust.

Conflict of Interest

A conflict of interest is an interest that might incline a BD or AP — consciously or unconsciously —
to make a recommendation that is not disinterested.

Full and Fair

Sufficient information to enable a retail customer to make an informed decision with regard to
a recommendation.

Reg Bl and Form CRS Firm Checklist 8



FORM CRS

1 Have you developed a two-page (four for dual registrants) relationship summary known as Form CRS?
This applies to both IAs and BDs. Firms must write their relationship summaries in plain language,
O taking into consideration retail investors’ level of financial experience. Firms are encouraged, but not
Status required, to use electronic and graphical formatting.
Completed
v
2 Does your relationship summary include:
O O An introduction to the firm?
Statlus q This must include: (a) the name of the BD or IA, and whether the firm is registered with the SEC as
Com.p/ete a BD, IA or both; (b) an indication that BD and IA services and fees differ and that it is important

for the retail investor to understand the differences; and (c) a statement that free and simple
tools are available to research firms and financial professionals on the SEC’s investment education
website (Investor.gov/sec), which provides educational materials about BDs, IAs and investors.

O A description of services and advice that can be provided?

The relationship summary must describe all relationships and services offered to retail investors,
even if the investor at issue does not qualify for or is not being offered a particular service
currently.

O A description of fees and costs, applicable standard of conduct, and examples of how the firm
makes money and conflicts of interest?

Firms must summarize the principal fees and costs that retail investors incur with respect to
their BD and IA accounts, and the conflicts they create.

O Relevant disciplinary history?

The relationship summary must include a separate section about whether a firm and its financial
professionals have reportable disciplinary history and where investors can conduct further
research on these events.

O How additional information may be obtained?

Firms must state where retail investors can find additional information about their BD and
IA services.

O Prescribed “conversation starters” for investors to ask?

If a required disclosure or conversation starter is inapplicable to your business, or specific
wording required by the Form’s instructions is inaccurate, you may omit or modify that
disclosure or conversation starter.

Reg Bl and Form CRS Firm Checklist )



FORM CRS

3 Do you have a process in place to file the Form CRS?

Firms must file the relationship summary through Web CRD® (dual registrants will be required to file

O their relationship summaries using both IARD™ and Web CRD®).
Status
Completed
v
4 Do you have a process in place to update the Form CRS?

Firms must update Form CRS and file it within 30 days whenever any information becomes materially

O inaccurate.

COSr;c]aptl:Eed Firms must communicate any changes in the updated relationship summary to retail investors who
v are existing clients or customers within 60 days after the updates are required to be made and without
charge. Firms can make the communication by delivering the amended relationship summary or by
communicating the information through another disclosure that is delivered to the retail investor.
Form CRS General Instruction 8 sets forth requirements for updating the relationship summary,
including filing and delivering an exhibit that highlights changes to an updated relationship summary.
5 Are you delivering Form CRS to each new or prospective customer who is a retail investor before
or at the earliest of:
(a) a recommendation of an account type, a securities transaction or an investment strategy involving
O securities; (b) placing an order for the retail customer; or (c) the opening of a brokerage account for the
Status retail customer?
Completed . . . . . .
v Ifincluded in a packet of information, the relationship summary must be placed first. If the relationship
summary is delivered electronically, it must be presented prominently in the electronic medium, for
example, as a direct link or in the body of an email or message, and must be easily accessible for retail
investors.
6 Do you have a process in place to deliver the relationship summary to existing retail customers?
Firms must deliver the relationship summary to existing retail investor customers before or at the
O time firms open a new account that is different from the retail investor’s existing account. In addition,
Status firms must deliver the relationship summary when they recommend that the retail investor roll over
Completed assets from a retirement account, or when they recommend or provide a new service or investment
v outside of a formal account (e.g., variable annuities or a first-time purchase of a direct-sold mutual fund

through a “check and application” process). With respect to existing customers, firms should deliver the
relationship summary in a manner consistent with the firm'’s existing arrangement with that customer
and with the SEC’s electronic delivery guidance.

Firms must initially deliver the relationship summary to each existing retail investor customer within
30 days after the date by which they are first required to electronically file the relationship summary
with the SEC.
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FORM CRS

7
O

Status
Completed
v

8
O

Status
Completed
v

Are you posting the relationship summary on your public website?

Firms must post the current version of the relationship summary prominently on your public website,
if you have one. The instructions set forth requirements, including design requirements, for a
relationship summary that is posted on your website.

Have you adjusted your recordkeeping procedures to reflect the relationship summary?

BDs must make and keep current a record of the date that each relationship summary was provided to
each retail investor, including any relationship summary that was provided before such retail investor
opens an account.

BDs must maintain and preserve, in an easily accessible place, the following records until at least
six years after such record or relationship summary is created: (a) all records of the dates that each
relationship summary was provided to each retail investor, including any relationship summary that
was provided before such retail investor opens an account, as well as (b) a copy of each relationship
summary.

Reg Bl and Form CRS Firm Checklist 11
















































The Problem Affects Everyone

Victims Caregivers Financial Institutions
$120,000 $36,000 $1 billion
(Older Americans 50+)

AARP

Real Possibilities



Why Does This Matter?

RETIREMENT
SAVINGS LOST:

Average Victim Loses

$120,000

Average Retirement
Savings at 50

$108.000 : P

|||||||||||||||||



The Problem is Only Going to Get Worse

People age 65 and older
as a percentage of the
U.S. population
25%

20%
15%
10%

5%

0%
1950 1970 1990 2010 2030 2050

AARP

Real Possibilities

180000

150000

120000

90000

60000

30000

o

Increase in complaints by people
age 60 and over!

2010 2011 2012 2013 2014

Sources: Census Bureau; Federal Trade Commission (fraud complaints)
1. 1950 excludes Alaska and Hawaii. 2. Figures are for complaints by
consumers who reported their age.



What is the Risk?

$18 Trillion in Assets will move
between the generations in the next 20
years.

Real Possibilities



How Does Exploitation Happen?

60%

of the amount taken
comes from accounts at
financial institutions.




Consumer Insights

41% of consumers better trusted their
financial institution based on how it
handled an exploitation situation.

4 out of 5 older 85% prefer their
0O 0 0 O consumers prefer ﬁ financial institution’s

establishing accounts at employees to be highly
i a credit union with at trained to detect and
least one exploitation-

prevent exploitation.
prevention service. More than discounts.
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Advisors are on the

Frontline in this Battle

Real Possibilities



Advisors are on the

Frontline in this Battle

How many of your clients have shown signs of diminished
mental capacity?

W 10 or more clients
B 5-10clients
W 3-4 clients

1-2 clients

Mone

Reference: |dzelis, C. Advisors on the

AARP Frontlines in Battle Against Financial Abuse of

Real Possibilities the Elderly. Investment News.



Advisors are on the

Frontline in this Battle

How many times in your career have you seen or suspected
financial abuse of an elderly client?

MNever

MRP® Reference: ldzelis, C. Advisors on the
- Frontlines in Battle Against Financial Abuse of

Real Possibilities

the Elderly. Investment News.



Advisors are on the

Frontline in this Battle

Who was the suspected perpetrator?

Asked of all participants who responded they "have seen or suspected financial abuse”

64.62% e 30.36%

9.47%
Family member Friend or acquaintance Caregiver Contributions Financial professional
MRP® Reference: |dzelis, C. Advisors on the
= Frontlines in Battle Against Financial Abuse of

Real Possibilities

the Elderly. Investment News.



Risk of Not Providing Internal Training

Those who have reported financial abuse of an elderly person —
and those who haven't

Asked of all participants who responded they "have seen or suspected financial abuse”

Have you ever reported
financial abuse of an
elderly person?

YES I
Didn't know who to Privacy concerns Fear of litigation Did not have enough Was reported by a Other

contact evidence colleague

If you haven't, why not?

Reference: |dzelis, C. Advisors on the

~.MI!I) Frontlines in Battle Against Financial Abuse of

Real Possibilities the Elderly. Investment News.



Advisors Interest in Internal Training

83%

of advisors would like mandatory training.
Yet only 33% are required to take such
training.

Real Possibilities



How can we get ahead
of the problem?



How Can We Work Together to Outsmart

the Perpetrators?

TRAINING & EDUCATION

AARP BankSafe

Real Possibilities



How Do We Get Ahead of the Problem?

Real action before the money leaves the
account...

Real Possibilities



Senior Safe Act

 Senior Safe Act became federal law
in 2018.

« Senior Safe Act provides immunity
from liability when reporting
exploitation in good faith for those
satisfying its requirements.
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The BankSafe Pilot Program

Developed and
Reviewed by 200+
Financial Experts

Tested by 2,000
Financial Industry
Employees

AARP 10
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Taking Action

When you see a customer who is
possibly being exploited, there are
a few immediate steps you can
take to help. Explore the different
options and keep them in mind
when you run into a suspicious
situation. You may use one or
more of these options, depending
on the situation.

In any situation where you are
concerned about the well-being of
your customer, it is encouraged
that you ask your supervisor or

manager for assistance.

<Printable script to be added>

Action Steps

Delay the Process

Sometimes delaying the transaction can help a customer avoid financial exploitation.
If you are worried that a customer is a victim of financial exploitation, you can involve
your manager in the transaction to help evaluate the situation and encourage the
customer to wait to process the transaction until further research has been
conducted.

Separate the Customer from the Perpetrator

Account Notes/Holds

Asking Additional Questions

Explain Concerns

Assist the Customer In Finding Help



BankSafe Research
month research study prior
to national launch

VIRGINIA TECH.

Research partner
Virginia Tech Center
for Gerontology

states involved in
the research

AARP

Real Possibilities



Research Sample

ﬁ

completed the
BankSafe training

1,042 in the BankSafe trained group
774 in the control group

Scientific random process to assign
control group vs. intervention group

Control Group Intervention Group

People in this group
received training on
customer service skills

People in this group were
BankSafe trained

® 00 o 0 0
o 00 00 o 0 06 060
® ®© 06060 00 o 06060 00
ADAARP Majority of sample in both the intervention and control group had

Real Possibilities taken a financial exploitation course within the last year



Did the BankSafe Training Increase
Knowledge?

Did the BankSafe Training Increase
Confidence?

Did the BankSafe Training Group Save
Consumers’ Money?



AARP BankSafe Trained Group Reported

Exploitation at a Significantly Higher Rate

The BankSafe trained group reported exploitation at a rate
4 times higher than the control group.

Number of Cases Reported

25

m Intervention Group
m Control Group

Real Possibilities



The AARP BankSafe Trained Group

Saved a Significant Amount of Money

The BankSafe trained group saved just under $1 million,
which is 16 times more than the control group.

Total Funds Saved

$900,915

$54,384
® ]
~fMI!I) m Intervention Group

Real Possibilities
m Control Group




The AARP BankSafe Training

Increases Confidence

After the training, BankSafe learners reported having
four times as much confidence in recognizing, preventing,

and reporting cases of exploitation than before the training
compared to the control group.

Confidence Increase

Separate possible  Identify red flags  Report suspicious  Escalate possible
victims from the activity exploitation to your

MRP® perpetrators supervisor

Real Possibilities m Intervention Group
m Control Group



The AARP BankSafe Training

Increases Knowledge

Post-test scores improved 133% among those who had gone
through the BankSafe training, indicating a significant
increase in knowledge of financial exploitation.

Increase in Knowledge Assessment Scores

133%

AARP m Intervention Group

Real Possibilities m Control Group




Training Benefits

AARP

Real Possibilities

Saves Money

Two banks saved a total of more
than $3 million in funds when they
trained their frontlines on
preventing exploitation.

S -
Establishes I\RII: eltjslato
Trust \/ g J
Guidance

41% increase in customer

trust when financial
institutions resolve an
exploitation situation.



Multi-Award Winning Training

40TH ANNUAL

[BRONZE

WINNER
—| The|Telly | Awards

INTERACTIVE AWARDS =,
2018 SILVER WINNER [ ' PLATINU \
/( LEARNX L |
AWARDS 2019 |
3 \ti‘ ER g

® BAI/
AARP S 11
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Industry is Praising Our Award-Winning Training

“[The BankSafe training is] the gold standard in the industry.”

. 111 a W .
« huge asset(tjot would ;,':,L‘:v :1"0:‘:" :Ve body. How
cred! - ake advant
S a‘a:iound the this type of training?” age of
unions

“The BankSafe training across the 1. et unions g
is a game changer...”

® “One of the best things about working on BankSafe
AARP has been how collaborative AARP has been ...” 11

Real Possibilities



Free to All Credit Unions

Register at
aarp.org/banksafe

AARP BankSafe

13
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How can we work
together to outsmart
the perpetrators?



v" Reputational risk
v Prevents loss

v" Creates stronger
member relationships
and trust

In seven
months,

BankSafe
v" Improves employee has

morale and \ 4 | | saved
performance ‘ over $11

WHY JO|
THE FIGHT

PERCEIVED BARRIERS v Increases brand distinction
EXCHANGED FOR v' Saves money
BUSINESS BENEFITS v" Meets regulatory guidance

o e e e e

$11m




AARP BANKSAFE™ INITIATIVE MRP®

Real Possibilities
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Trusted Contact Template

 Who to contact?
« Who NOT to contact?

AARP

Real Possibilities

|  Accomnt Number and any
other accounts I may have at [Firm MName]

Contact Authorization Form

Ey my signature below, I/ We anthonzs [Piom Mame] and itz affliate: to share my, our nonpublic perzonal infommation™
held at [Fimn Mame] to the named Anthorized Individwal(z) identified below.

I/We authorize thiz information to be shared with the Authorized Individual(z) in the diseretion of [Firm Name]. This
autherization inchides, but i= not Emited to, any of the undersigned client’s information regarding securities, insurance, bank
1elated, financial planning or other Snancial products or sexvices offered by or through [Fion IName] or any financial
mformzton the underzsigned may have provided to [Fiom MName].

1/We understand that [Fmn IName] may contact the named Authorized Individual(s) if there ars questions/concems about
my whezeabouts or health stats (1e., if [Firm MName] become: concemed that T might no longer be zble to handle my
financial zffairs) orin the event that [Fimn Name] becomes concerned that I may be a victim of frand or expleitation.

[Firma IName] suggests that the named Autherized Individual(s) not be someone authorized to ranzact business on the
account, or who iz dlteady othersise abls to receive the nformation described above.

IName of Contact Person: BRelationszhip:
Dartime FPhone: Evening Fhone: Email:
Street Addraess: City and State:

Check hexe if this Contact Authorization supersedes 2 previous Contact Authorzation:

Ilame of Contzct Person: Relationship:

Dartime FPhone: Evening Fhone: Email:

Street Address: City and State:
Check here if this Contact Authorization supersedes 2 previous Contact Authorization: |:|

T understand that there iz no requirement that [Pirm Name] reach out to my contact perzon and that I may withdraw this
Contact Authorization at any time by notifying [Firm Name] in writing at the address shown on my account statement. By
zigning below, T and my heirz, hold [Fimn IName] hanmless if we sither act, or fzl to aet, on vour stated prefersnces bazed
upon our own best judgement.

Clhient Zipnature Client Zipnature
Printed Name Prinzed Name
Drate Drate

Multiple contact persons may be designated by completing additional copies of this form for each contact person

= “Tonpublic personzl mfcrmation” inclades, but is not imited to: financial account information and balances,
recommendztion for purchaze of a security or msumrance product, and, a: defined in Title V of the Federal Pinancial
Services I ization Act of 1999 2z ded, or 2z defined by any other faderal or state law, personally identifiable
finaneial information-) provided by a conzumer to 2 financial insttotion; (1 uling from any tranzzction with the
consumer or any service performed for the consumer; or (i) otherwize obtained by the fnancial nztitution.
















Financial Professional’'s Guide to Working
With Older Clients
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http://www.finra.org/arbitration-and-mediation/dispute-resolution-statistics
http://www.finra.org/arbitration-and-mediation/finra-dispute-resolution-task-force
http://www.finra.org/sites/default/files/DR_task_report_status_011519.pdf



http://www.finra.org/sites/default/files/rule_filing_file/SR-FINRA-2019-004-Approval-Order.pdf
https://www.sec.gov/rules/sro/finra/2018/34-84418.pdf



https://www.sec.gov/rules/sro/finra/2018/34-83752.pdf
https://www.sec.gov/rules/sro/finra/2018/34-83276.pdf
https://www.finra.org/newsroom/2018/report-from-finra-board-of-governors-meeting-december-2018



https://www.finra.org/newsroom/2018/report-from-finra-board-of-governors-meeting-december-2018
http://www.finra.org/industry/notices/18-22
http://www.finra.org/industry/notices/17-33
http://www.finra.org/industry/notices/16-25



http://www.finra.org/arbitration-and-mediation/members-firms-and-associated-persons-unpaid-customer-arbitration-awards
http://www.finra.org/arbitration-and-mediation/members-firms-and-associated-persons-unpaid-customer-arbitration-awards



https://www.finra.org/arbitration-and-mediation/notice-arbitrators-and-parties-expanded-expungement-guidance
http://www.finra.org/arbitration-and-mediation/neutral-workshop-audio-and-video-files
http://www.finra.org/arbitration-and-mediation/neutral-workshop-audio-and-video-files



https://www.finra.org/arbitration-and-mediation/neutral-corner-volume-4-2018-1218
http://www.finra.org/sites/default/files/dr-portal-user-guide-parties.pdf
http://www.finra.org/sites/default/files/dr-portal-user-guide-parties.pdf
http://www.finra.org/arbitration-and-mediation/short-list-option-reduce-extended-list-appointments



http://www.finra.org/arbitration-and-mediation/faq-large-case-pilot



http://www.finra.org/arbitration-and-mediation/arbitrator-disclosure



http://www.finra.org/arbitration-and-mediation/diversity-and-finra-arbitrator-recruitment
http://www.finra.org/arbitration-and-mediation/diversity-and-finra-arbitrator-recruitment
https://twitter.com/FINRA?ref_src=twsrc%5Egoogle%7Ctwcamp%5Eserp%7Ctwgr%5Eauthor
https://vimeo.com/188349814
https://www.finra.org/arbitration-and-mediation/become-finra-arbitrator



http://www.finra.org/arbitration-and-mediation/arbitrator-training
http://www.finra.org/arbitration-and-mediation/arbitrator-training



http://www.finra.org/arbitration-and-mediation
http://www.finra.org/arbitration-and-mediation/arbitration-awards



https://drapps.finra.org/medforms
http://www.finra.org/



http://www.finra.org/arbitration-and-mediation/learn-about-mediation



































































































































































	Arbitrators Are Trained to Deal with Discovery Abuses
	Practical Tips
	Conclusion
	ADP72F4.tmp
	The Importance of Protecting a Growing Senior Population
	The Fraud Concern
	Financial Exploitation Is…
	Non-financial Consequences
	New Tools in the Toolbox
	Financial Industry Regulatory Authority
	SENIOR INVESTORS�
	                 Financial Industry Regulatory Authority
	More Tools in the Toolbox
	FINRA & FINRA Foundation
	Useful Websites

	2020 02 20 PIABA Midyear mtg elder fin exploitation panel, Braganca.pdf
	Slide Number 1
	Slide Number 2
	Slide Number 3
	Slide Number 4
	The Problem Affects Everyone
	Why Does This Matter?
	The Problem is Only Going to Get Worse
	What is the Risk?
	How Does Exploitation Happen?
	Consumer Insights
	Advisors are on the �Frontline in this Battle
	Advisors are on the �Frontline in this Battle
	Advisors are on the �Frontline in this Battle
	Advisors are on the �Frontline in this Battle
	Risk of Not Providing Internal Training
	Advisors Interest in Internal Training
	Slide Number 17
	How Can We Work Together to Outsmart the Perpetrators?
	How Do We Get Ahead of the Problem?
	Senior Safe Act
	The BankSafe Pilot Program
	Action Steps 
	�BankSafe Research��
	Research Sample�
	Slide Number 25
	�AARP BankSafe Trained Group Reported Exploitation at a Significantly Higher Rate��
	�The AARP BankSafe Trained Group �Saved a Significant Amount of Money��
	�The AARP BankSafe Training �Increases Confidence��
	�The AARP BankSafe Training �Increases Knowledge��
	Training Benefits
	Multi-Award Winning Training
	Industry is Praising Our Award-Winning Training
	Free to All Credit Unions
	Slide Number 34
	Slide Number 35
	Slide Number 36
	Trusted Contact Template 
	Family Discussion �Dinner without Dessert
	Clear Effective Policies and Protocols
	Red Flags Infographic for FAs
	Dementia Tipsheet for �Banks/Credit Unions
	Financial Professional’s Guide to Working With Older Clients

	FINRA's Dispute Resolution Activites - July 2019.pdf
	THE FINANCIAL INDUSTRY REGULATORY AUTHORITY’S
	DISPUTE RESOLUTION ACTIVITIES
	Revised July 24, 2019
	I. BACKGROUND
	V. PROPOSED rule changes
	VI. REGULATORY NOTICE ON FORUM SELECTION PROVISIONS INVOLVING CUSTOMERS, ASSOCIATED PERSONS AND MEMBER FIRMS
	VII. SIGNIFICANT INITIATIVES
	VIII. FINRA NEUTRALS
	Arbitrator Application and Approval
	Videoconferencing




