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PIABA 29" Annual Meeting Speaker Biographies

Jeff Abrams, Esq.
Abrams Mediation and Arbitration, Inc.
Dallas, Texas

Jeff Abrams has been an attorney for over 40 years, and a mediator/arbitrator for the past 36 years. He is an active
FINRA mediator and arbitrator (often serving as Chair). His practice is dedicated exclusively to mediation and
arbitration (100% ADR). Jeff specializes in securities, complex commercial, employment, healthcare, and general
business disputes. He is passionate about mediation.

Jeff is a pioneer in the mediation field. He served on the legislative task force that drafted the landmark Texas ADR
law. He worked closely with FINRA (then NASD) to design its national mediation program and created a renowned
mediator training program. Jeff travels nationwide on mediation assignments. Through use of videoconference
technology, Jeff has mediated across time zones in the United States and abroad. He has been recognized as an
expert in virtual mediations, using Zoom as a platform. Jeff is a frequent speaker at legal conferences on mediation
advocacy, negotiation strategy, and the technology of virtual mediations.

Jeff lives in Dallas with his wife Angela and his dog Alea. He has two children and four grandchildren. Jeff can be
reached at work 972-702-9066, on his cell 214-289-4427, by email jeff@abramsmediation.com, or through his
company website www.abramsmediation.com. The website has an interactive online calendar for ease of scheduling.

Kathy S. Adams, Esq.
Kathy Adams Dispute Resolution Services
Huntington Beach, California

Kathy Adams is the owner of Kathy Adams Dispute Resolution Services, a mediation and consulting firm focused on
disputes involving the financial services industry. Her wide-ranging experience includes investor-initiated disputes,
wrongful termination and U-5 defamation matters, harassment and discrimination cases, intra-industry disputes,
protocol issues, and trust/estate contests. Kathy brings an evaluative, litigation-focused approach to mediation, along
with the creativity needed to resolve cases that are especially difficult or involve uncommon challenges.

With more than 20 years of experience in and around the financial services industry, Kathy brings a wealth of
knowledge and a variety of perspectives and insights to the cases she mediates. As an advocate, Kathy successfully
litigated to award claims totaling millions of dollars and negotiated the settlement of hundreds of cases. As in-house
counsel for a global brokerage firm, she gained valuable insight into the inner workings of the financial services
industry. As a litigation consultant, she has worked through detailed case evaluations with attorneys for
claimants/plaintiffs and respondents/defendants.

Participants in mediations prefer a neutral who understands their circumstances, including how and where they live.
Kathy has lived and worked in most regions of the country and enjoys mediating in all locations. Her geographic
diversity and understanding of unique regional culture has proved invaluable in resolving cases across the country,
and especially in cases venued between the coasts.

Kathy is licensed to practice law in both California and Minnesota and is an active member of the ABA Litigation
Section’s ADR and Securities Arbitration committees and the Southeastern Women in Financial Services (SWIFS).
She is a sought-after speaker on negotiation and settlement strategies, financial elder abuse, behavioral economics,
and the benefits of bringing diverse views and approaches to mediation.

An avid runner, Kathy competes in races across the country. She recently completed her second Boston Marathon in
April 2019.

Mediation Services Offered Nationwide



Ohia A. Amadi, Esq.
Reif Law Group, P.C.
Los Angeles, California

Mr. Ohia Amadi has extensive experience representing plaintiffs and defendants in disputes involving securities
claims under the Securities Act, the Securities Exchange Act, the Investment Advisers Act and various state Blue Sky
laws. He regularly represents clients in the financial services and securities industries, such as registered investment
advisers (RIAs), broker-dealers, independent broker-dealers and individual financial advisers in federal and state
courts, arbitration forums and administrative, regulatory and enforcement forums by government agencies and self-
regulatory organizations, such as the SEC, FINRA, the California Department of Business Oversight and the
California Department of Insurance.

Mr. Amadi also advises clients across industries in business disputes involving professional malpractice; fraud;
breach of fiduciary duty; breach of contract; unfair competition; economic interference; trade secret misappropriation;
trademark and copyright infringement; non-compete, non-solicitation, and confidentiality agreements; business
divorces; control disputes; shareholder derivative actions; insurance coverage disputes; defamation and First
Amendment issues; Civil Rights; trusts and estates; real estate and other issues.

As a Certified Information Privacy Professional (CIPP/US), Mr. Amadi assists clients with managing and avoiding
disputes stemming from complex privacy laws and regulations across various industries with emphasis in the
financial services and securities sectors. Mr. Amadi also has experience making information requests pursuant to the
Freedom of Information Act (FOIA) and the California Public Records Act in the litigation context.

Mr. Amadi is a graduate of Yale University, where he double-majored in Mechanical Engineering and Economics, and
Harvard Law School. Prior to law school, Mr. Amadi was an investment banking analyst in Lehman Brothers’ Global
Restructuring and M&A Groups in New York City where he advised companies, sovereign governments, and
government agencies on matters such as distressed bonds, balance sheet restructuring, rescue financings, Chapter
11 creditor advisory, 363 assets sales, and distressed M&A.

Derek C. Anderson, Esq.
Winget, Spadafora & Schwartzberg, LLP
Boulder, Colorado

Derek C. Anderson concentrates his practice in the areas of securities litigation and regulation, complex commercial
and business litigation, and professional liability litigation. He represents a wide variety of professionals, fiduciaries,
and financial services clients, including national, regional, and independent broker-dealers and their registered
representatives, banks, registered investment advisors and their representatives, pension advisory firms, attorneys,
accountants, and corporate directors and officers in litigation and regulatory matters throughout the United States. His
practice is devoted to litigation in federal and state court and arbitration of securities cases throughout the United
States.

Mr. Anderson received his B.A. from Duke University (1991) and his J.D. from Washington University School of Law
in St. Louis (1994). He began his legal career as a Deputy District Attorney in Portland, Oregon before entering
private practice. Mr. Anderson is a member of the Colorado, California, Florida, Massachusetts, and Oregon bars,
and is admitted to practice before the United States Supreme Court, the United States Court of Appeals for the Tenth
Circuit, the United States Court of Appeals for the First Circuit, the United States District Court for the District of
Colorado, and the United States District Court for the District of Massachusetts. He is also a member of the Securities
Industry and Financial Markets Association (SIFMA) - Compliance and Legal Division, and speaks frequently around
the country regarding securities arbitration related topics.

Mr. Anderson is rated AV by Martindale Hubbell, which is the highest possible rating, reflecting both legal ability and
professional ethics. This rating is a reflection of his experience, knowledge, and commitment to his clients.

Stefan Apotheker, Esq.
Erez Law, PLLC
Miami, Florida

Stefan Apotheker is an “AV” rated trial attorney at Erez Law, PLLC in Miami, Florida. His practice focuses on securities
arbitration and litigation. The entirety of Mr. Apotheker’s legal career has been dedicated exclusively to obtaining justice
for investors who have been the victim of investment fraud and other broker-dealer misconduct. Mr. Apotheker has



worked on well in excess of 1,000 FINRA arbitration cases. He has successfully obtained numerous FINRA arbitration
awards in favor of investors, including multiple awards of rescission, attorney’s fees, punitive damages and recoveries
for investors with a net-out-of-pocket gain. Mr. Apotheker has been a member of the Public Investors Arbitration Bar
Association since 2008 and is a frequent speaker at securities conferences on issues related to trial practice and FINRA
arbitration proceedings. He has authored several articles on issues related to securities arbitration. His most recent
article “Production of Regulatory Investigation Documents in FINRA Arbitration” was published in Volume 26, No. 3 of
the PIABA Bar Journal (2019). Mr. Apotheker graduated cum laude from the University of Miami School of Law in 2004.
He is admitted to practice law in the State of Florida and the U.S. District Court for the Southern District of Florida.

Robert S. Banks, Jr., Esq.
Banks Law Office, P.C.
Portland, Oregon

Securities attorney Bob Banks has been practicing law for 36 years, and is a nationally recognized leader in investor
rights law. His cases have been featured in The New York Times, Wall Street Journal, Investment News, Business
Journal, The Oregonian, and a host of other publications. In addition to litigating securities claims he is an adjunct
professor at Lewis and Clark Law School.

Bob serves a broad array of individuals, organizations and groups who have been victims of negligent advice and
fraudulent conduct by brokers, accountants, and other lawyers. His cases involve the violation of securities
regulations, Ponzi scheme clawback litigation, and legal malpractice cases involving corporate or securities law
issues. He serves on FINRA'’s National Arbitration and Mediation Committee, representing investor interests, and has
chaired its Rules and Procedures subcommittee, which writes the rules governing FINRA arbitration. He is a past
president and current member of the Board of Directors of the Public Investors Arbitration Bar Association, and is one
of only a handful of board members ever honored with Director Emeritus status.

Hugh D. Berkson, Esq.
McCarthy, Lebit, Crystal & Liffman
Cleveland, Ohio

Hugh D. Berkson is a Principal attorney with McCarthy Lebit Crystal & Liffman Co., L.P.A., in Cleveland, Ohio, and
focuses his practice in securities arbitration and litigation. After gaining extensive trial experience in both business
and personal injury litigation, he began representing injured investors. Hugh tries and arbitrates investment-related
cases and performs much of the required technical analysis.

Hugh obtained a business degree in Finance from the University of Texas at Austin and is a graduate of Case
Western Reserve University School of Law, where he was a member of the Order of the Barristers and received both
the American Jurisprudence Award (National Mock Trial) and the Jonathan M. Ault Mock Trial Prize. He later served
as an Adjunct Professor at Case Western Reserve University School of Law, where he taught trial practice. Hugh is
“AV Preeminent” rated by Martindale Hubbell, has been ranked as an Ohio “Super Lawyer” every year since 2013,
and maintains a 10.0 “Superb” rating on Avvo.

Hugh is a past president of PIABA and has served on PIABA’s Board of Directors since 2011. He has used his time
on the Board to fight the problems related to unpaid arbitration awards, having written and published a report during
his term as president: Unpaid Arbitration Awards — A Problem The Industry Created — A Problem The Industry Must
Fix, and a follow up published in February of this year: Unpaid Arbitration Awards — The Case For An Investor
Recovery Pool. He also wrote, with Marnie Lambert, a piece concerning the ongoing problems with BrokerCheck,
titted BrokerCheck — The Inequality of Investor Access To Information Remains Unabated — An Update To PIABA’s
2014 Report.

Richard W. Berry, Esq.
Executive Vice President and Director of FNRA Dispute Resolution
New York, New York

Richard W. Berry is Executive Vice President and Director, Office of Dispute Resolution.
Prior to serving in this capacity, Mr. Berry was Senior Vice President, Dispute Resolution. In that role, he oversaw the

four regional offices—New York, Boca Raton, Chicago and Los Angeles—and the New York Case Administration
unit.
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Mr. Berry joined FINRA, then NASD, in 1995 as head of Dispute Resolution's Los Angeles satellite office. In 2001, he
was named Director of Case Administration in the New York City office. Mr. Berry serves as Executive Sponsor of the
FINRA Parents Network, one of FINRA’s employee resource groups.

Prior to joining FINRA, he taught American law for one year in Budapest. Mr. Berry began his career practicing law in
San Francisco. He is a graduate of the University of California at Santa Barbara and Hastings College of the Law. Mr.
Berry is a member of the California Bar.

Alan J. Besnoff, CFP, ChFC, CLU
Securities Expert Witness & Litigation Support, LLC
Fremont, New Hampshire

Alan J. Besnoff, CFP, ChFC, CLU is the founder of Securities Expert Witness & Litigation Support, LLC, and provides
litigation consulting services and expert testimony for matters involving customer disputes and employment issues
within the financial services industry.

Mr. Besnoff's expert engagements typically involve sales practices and violations of rules and industry standards in
the areas of securities, life insurance and annuities, as well as supervisory and U-5/wrongful termination matters.

Alan Besnoff has over 30 years of experience within the industry, primarily in supervisory and leadership positions.

Mr. Besnoff has passed FINRA registration examinations for Series 6, 63, 65, 7, 26, and 24, as well as state licensing
examinations for Life Insurance & Annuities, Disability Insurance, Long Term Care Insurance, Variable Life Insurance
and Variable Annuities.

Professional designations held by Mr. Besnoff include:
Certified Financial Planner, CFP

Chartered Financial Consultant, ChFC

Chartered Life Underwriter, CLU

Mr. Besnoff has developed and taught compliance training programs, and has initiated and implemented policies and
procedures to assure branch offices, financial advisors, registered representatives, brokers and managers are in
compliance with FINRA regulations, and industry standards. He has also taught securities, financial planning,
insurance & annuities, and risk management at multiple universities and to financial advisors and managers
throughout the financial services industry.

Industry leadership roles held by Mr. Besnoff include having served as President of the National Association of
Insurance and Financial Advisors (NAIFA) in Connecticut.

In addition to providing expert consulting and testimony, Mr. Besnoff is currently active as a Director and Committee
Chair of Securities Experts Roundtable, and as a FINRA Arbitrator.

Mr. Besnoff has been appointed by the CFP Board of Standards, and is currently serving as a Commissioner on the
Disciplinary and Ethics Commission.

Alan Besnoff, CFP, ChFC, CLU may be reached at Abesnoff@AJBExpertWitness.com or 603-641-6469. Additional
detail and CV may be found at www.AJBExpertWitness.com.

Michael Bixby, Esq.
Levin Papantonio et al.
Pensacola, Florida

Michael C. Bixby focuses his practice on representing customers and investors in securities and investment fraud
litigation. He has successfully represented hundreds of investment fraud victims around the country in a variety of
forums including arbitrations, and state and federal courts. Mr. Bixby takes pride in fighting to achieve justice for his
clients through litigation, mediation, or trials and arbitrations.

Mr. Bixby has successfully achieved multiple Verdicts and Judgments in excess of $1mn in Securities Fraud
Arbitrations and in Florida courts. Last year in a case as sole trial counsel, he obtained a FINRA Award of over
$1.1mn against Berthel Fisher and its Control Persons, the largest FINRA Customer Award ever against Berthel
Fisher. The award included attorney’s fees, costs, and punitive damages and Mr. Bixby’s clients were able to put the
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entirety of their principal losses back in their pockets. Mr. Bixby has also obtained multiple additional awards of full
well-managed damages, in addition to fees and costs. For instance, Mr. Bixby obtained an award along with his
partners of over $19 million against UBS Financial Services (including attorney’s fees and costs) in a Puerto Rico
Fund and Bond case.

Mr. Bixby graduated from Wake Forest University School of Law. He is admitted to practice law in the State of Florida
and the U.S. District Court for the Northern District of Florida. He has been a member of PIABA since 2014 and has
served on the Membership Committee and Arbitration Committee.

Celiza “Lisa” Braganca, Esq.
Braganca Law LLC
Chicago, lllinois

Lisa recovers investment losses and represents individuals and firms in SEC, state, and FINRA regulatory
investigations.

Lisa served as a Branch Chief in the Division of Enforcement of the Chicago Office of the Securities & Exchange
Commission, where she handled investigations of accounting fraud, Ponzi schemes, insider trading, churning, and
unsuitable investments. Since leaving the SEC, Lisa has helped recover millions of dollars in investment losses in
court and in FINRA arbitrations. She has represented individuals and entities in numerous investigations by the SEC
and other regulators of cryptocurrencies and token offerings, insider trading, financial fraud by public companies, and
other conduct. While at the SEC, Lisa collaborated with the DOJ in investigating $2 billion in losses arising out of
subprime auto lender Mercury Finance Company’s cooking the books and investigated Foreign Corrupt Practices Act
violations arising out of bribery of Haitian customers officials. Both resulted in criminal convictions of CEOs and other
senior executives.

Lisa writes and speaks about elder financial exploitation, securities and cryptocurrency regulation, and recovering
investment losses including the following: St. John's Law School Securities Arbitration Clinic (guest lecturer); 2019
Concordia University elder financial abuse program; CBA program, Truth Without Proof - getting blockchain
transactions into evidence; co-author of Truth Without Proof article on Law360; Cryptocurrencies and Tokens: What
are they and who regulates them, co-author with Lou Straney, PIABA Bar Journal, Vol. 25, No. 1 (2018); PIABA and
CBA meetings and programs on cryptocurrency and token regulation, investor protection, and behavioral finance;
American Bar Association TechShow 2019 — speaker on cryptocurrency and token regulation; National Association of
Elder Law Attorneys (NAELA) training on elder abuse by financial advisors; Chicago Bar Foundation / NITA trial
advocacy and deposition skills programs instructor.

Lisa serves as Chair of the CBA Securities Law Committee and is a member of the Women's White Collar Defense
Association (WWCDA), the CBA Financial and Emerging Technology Committee, and the Trial Bar of the U.S. District
Court for the Northern District of lllinois. She has a B.A. (with honors) and J.D. / M.B.A. (Order of the Coif, honors)
from the University of Chicago.

John S. Burke, Esq.
Higgins & Burke, PC
St. Charles, lllinois

| am a second generation attorney who grew up reading depositions transcripts. | always believed | would pursue a
career in the law. My career has been strongly devoted to serving and protecting individuals in financial and securities
matters, including stock broker fraud, insurance fraud, consumer fraud, securities litigation, breach of fiduciary duty,
and other financial frauds. Prior to embarking on my legal career | was a successful stock broker for a national firm. |
entered law with a promise to my clients that | would continue to serve investors by using my experience in the
securities and insurance business to help investors who were defrauded by those individuals and industry practices
that | found unconscionable. Nearly twenty-five years | have been practicing law in securities matters before FINRA,
NASD, NYSE, and other SRO arbitration panels as well as in state and federal courts nationwide.
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Melanie S. Cherdack, Esq.
Genovese, Joblove & Battista, PA
Miami, Florida

Melanie Cherdack is of counsel in the Miami, Florida office of Genovese Joblove & Battista, P.A. Prior to this, she
served as Assistant General Counsel in the litigation department of PaineWebber Inc. (now UBS). She graduated
with honors from the University of Florida College of Law where she was a Senior Editor on the Florida Law Review.
She has published numerous articles and has lectured before many legal and professional organizations on issues
related to securities arbitration. In the past, Ms. Cherdack served as an arbitrator trainer for FINRA (formerly NASD).
She has been a FINRA arbitrator since 1994, as well as an NFA arbitrator, as has served as a panel member or chair
on dozens of arbitration actions. Ms. Cherdack primarily represents individual and institutional investors in
securities arbitrations, and has extensive experience in representing investors from Latin America, the Caribbean,
and most recently has been involved in many FINRA arbitrations in Puerto Rico. Additionally, she and her law firm
represent receivers and trustees appointed to recover money for victims of securities fraud, Ponzi schemes and
financial fraud.

Ms. Cherdack also represents securities brokers in employment disputes against their firms. Additional information
can be found on her website www.investorfraudlaw.com or at www.gjb-law.com. She can be contacted at
mcherdack@GJB-law.com.

Jason Doss, Esq.
The Doss Firm, LLC
Marietta, Georgia

Jason Doss is the owner of The Doss Firm, LLC, an Atlanta-based law firm devoted to representing consumers
across the country in a variety of areas including investment disputes and consumer class action litigation. He has
helped recover millions in damages from well-known financial services companies on behalf of individual investors
who lost their life savings due to bad investment advice and in some cases, financial fraud.

Notably, Mr. Doss successfully represented a large of group of investors who were defrauded in a Ponzi scheme at
the Atlanta-based mega-church, New Birth Missionary Baptist Church. The case was deemed as one of the largest
church-based affinity fraud schemes in American history, received national media attention, and was featured on the
popular ABC show Nightline. In addition, Jason Doss was co-lead counsel on two separate consumer class action
cases against two of Georgia’s largest natural gas providers, obtaining class settlements totaling $18.5 million on
behalf of over 750,000 Georgia residents for alleged overcharges.

Jason Doss is past-President and a current Board of Directors member of Public Investors Arbitration Bar Association
(PIABA). PIABA is an international bar association devoted to protecting the rights of the investing public. Mr. Doss is
also a founding board member and current President and CEO of The PIABA Foundation, a charitable organization
devoted to promoting investor education.

Jason Doss believes that the best way to avoid becoming a victim of consumer fraud and/or investment abuse is
through education. To help prevent investment and consumer abuse, Mr. Doss co-authored a book with best-selling
author and investment adviser Frank Armstrong lll, entitled The Retirement Challenge: Will You Sink or Swim? It was
released in January 2009 and is currently sold at book stores across the country.

In addition, Mr. Doss serves as an adjunct professor at Georgia State University College of Law and helps run the
Investor Advocacy Clinic, a law clinic allowing law students the opportunity to provide supervised representation of
aggrieved investors who cannot otherwise obtain and/or afford an attorney to represent them in disputes with
financial advisors and brokerage firms.

Mr. Doss has also written and lectured on legal topics related to securities arbitration. Jason Doss co-authored his
second book entitled, A Practitioner's Guide To Securities Arbitration, which was published by the American Bar
Association and released in March 2013. That book is used at many law schools across the country as a primary text
to teach students about securities arbitration practice and procedure.

Jason Doss co-authored two Georgia Bar Journal articles, Holmes v. Grubman: The Supreme Court of Georgia
Balances Financial Advisor Common Law Liability (February 2011) and Georgia Securities Act - Let the Buyer
Beware (June 2005). He has also published several law articles on investment-related topics in the PIABA Bar
Journal. Notably, in 2014, while PIABA President, Mr. Doss released two reports entitled The Inequality of Investor

Xiv



Access To Information (March 2014) and The Importance of Arbitrator Disclosure (October 2014). Both reports
received national news coverage from publications such as the USA Today, Wall Street Journal, the New York
Times, and Reuters. Those publications have also relied on Mr. Doss for analysis of other investment related legal
issues.

Jason Doss has also been politically active in Washington D.C. over the last several years in raising awareness and
advocating in favor of law designed to protect investing public.

Mr. Doss earned his J.D. from Florida State University in 2002 and his B.A. from the University of Florida in 1997. He
is admitted to the bars of Florida and Georgia as well the 11th Circuit and other federal district courts.

Laura Dunning, Esq.
Of Counsel, Levin Papantonio, et al.
Pensacola, Florida

Laura Sherling Dunning is an attorney in the Securities and Business Litigation practice group of Levin Papantonio.
Ms. Dunning has represented more than 500 victims of securities fraud in the Financial Industry Regulatory Authority
(FINRA) arbitration and in state and federal court, recovering millions in losses for clients, including sophisticated and
institutional investors. Since 2010, Ms. Dunning has been repeatedly recognized as an Alabama and Midsouth Super
Lawyer Rising Star in Securities Litigation. In addition to her securities practice, she represents hundreds of
governmental entities in national litigation related to the opioids crisis and serves as a co-chair of the Law and
Briefing committee and a co-chair of the ESI Logistics committee for the National Prescription Opiates MDL.

Ms. Dunning has particular expertise in product case discovery disputes in FINRA arbitration and discovery related to
ESI. She is a frequent speaker on issues confronting the securities industry, including FINRA arbitration procedures,
arbitrator selection, electronic discovery, and how to vacate and protect arbitration awards, and has served as a
guest lecturer at the University of Alabama School of Law.

Ms. Dunning graduated cum laude from Rhodes College and received her juris doctor from the University of Alabama
School of Law, where she served as a senior editor on the Alabama Law Review and as a nationally competing
member of the Campbell Moot Court Board. She and her husband have two young children and reside in
Birmingham, Alabama, where Ms. Dunning serves on her local church council and works to support community
organizations, including the YWCA, for which she is a former board member, and Family Promise, which provides
housing for homeless families.

Michael S. Edmiston, Esq.
Jonathan W. Evans & Associates
Orange, California

Michael S. Edmiston is an attorney at Jonathan W. Evans & Associates in Studio City, California. He has practiced
with the firm since 2006. Prior to entering private practice, Michael served as a Senior Staff Attorney with NASD
Dispute Resolution (now FINRA) in Los Angeles, California (1997-2001), and as a Business Manager with JAMS in
Dallas, Texas and Orange, California (2001-2005).

His practice focuses on representing investors before FINRA, private commercial arbitration forums, and in state and
federal court. His work continues to result in successful recoveries for clients by way direct negotiation, mediation,
and contested arbitrations. Michael volunteers his time to Community Legal Aid SoCal working with senior citizens in
a variety of civil and administrative matters.

In 2015, Michael became a Director of PIABA and will be serving as its EVP for 2020-2021. He previously served as
the organization’s Treasurer, Secretary, and as chair and co-chair of various committees. Michael has and continues
to serve with the PIABA Bar Journal, including stints as Editor (2011-2012), Managing Editor (2013), Editor in Chief
(2014-2015), and Advisor (2016 to present). He also authored and/or co-authored several articles and other
materials for the Bar Journal and other publications.

Michael is a 1994 graduate of Whittier College, with B.A.s in both Business Administration and Economics. In 1997,

he obtained his J.D. from Pepperdine University School of Law, and was admitted to the California Bar later that
same year. He received his Master's Degree in Dispute Resolution from Pepperdine in 2001.
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Samuel B. Edwards, Esq.
Shepherd, Smith, Edwards & Kantas, LLP
Houston, Texas

Sam Edwards is a partner in the Houston based firm of Shepherd, Smith, Edwards & Kantas. Sam and his firm focus
exclusively on representing investors in securities arbitration and litigation, all across the country. Sam and his firm
have represented thousands of investors in cases involving basic unsuitability, fraud, complex product failures, firm
trading flaws and many other issues. Sam is a member of the PIABA Board of Directors and past Editor-in-Chief of
the PIABA Bar Journal. Sam is also a member of FINRA's National Arbitration and Mediation Committee, where he
works with other PIABA members as well as defense lawyers to level the playing field for FINRA arbitration.

Steve Feaga, Esq.
Alabama Securities Commission

Steve Feaga is Deputy Director of the Alabama Securities Commission. He served as chief of the Criminal Division in
the U.S. Attorney’s Office for the Middle District of Alabama. Steve has more than two decades of experience in the
office of the U.S. Attorney for the Middle District of Alabama, serving as both first assistant U.S. attorney and chief of
the Criminal Division. He litigated and supervised criminal litigation on behalf of the federal government involving
violations of federal fraud statutes including securities, banking, insurance, and public corruption. During his tenure,
the FBI recognized Steve with multiple honors for excellence for prosecuting some of Alabama’s most high-profile
and complex criminal fraud and public corruption cases.

As deputy director of enforcement and litigation at the Alabama Securities Commission, Steve supervises a team of
25 attorneys, investigators and support staff in the investigation, regulation, prosecution and trial of securities fraud
cases across the state of Alabama. He has also served as a special assistant U.S. attorney, as a deputy attorney
general for the State of Alabama, as chief of the Special Investigations and Litigation Division, and as an assistant
district attorney in the Montgomery County District Attorney’s Office, where he was responsible for the prosecution of
securities fraud, extortion, theft, ethics law violations, and other crimes.

Steve served for 30 years as a judge advocate, retiring as a full colonel, in the U.S. Air Force Reserve, advising
commanders on a wide range of matters including military justice, inspector general and personnel matters. Steve
earned his J.D. from Cumberland School of Law.

John T. Foster
Bedford & Main Financial Consulting, Inc.
Collingswood, New Jersey

John Foster is the founder and CEO of a specialized consulting firm, Bedford and Main Financial Consulting. His firm
focuses on three areas: active consulting engagements, broker-dealer anti-money laundering and expert withess
services.

His career spans over 35 years of senior management positions in the broker-dealer industry. He has a deep
familiarity of the fundamentals, best practices, clearing services and the operational infrastructure of the industry. In
the summer of 2012, John incorporated Bedford and Main Financial Consulting, Inc. He was certified as an Anti-
Money Laundering Specialist (ACAMS) in 2016 and began providing annual AML independent testing to broker
dealers, as required by FINRA Rule 3310. This quickly blossomed and now John services a robust and diverse book
of broker dealer entities. He leveraged the annual test to also provide broker-dealers with consulting support,
assisting firms to implement proper AML compliance programs and develop their written supervisory procedures.

John frequently serves as an industry expert witness on compliance and operational issues at FINRA arbitrations and
civil cases, including Anti-Money Laundering issues. He is a certified FINRA Dispute Resolution Arbitrator and has
passed the Series 3, 7, 24, 27 & 63. Bedford and Main Financial is listed in the FINRA Compliance Vendor Directory.
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Frank Fox, Esq.
Alabama Securities Commission
Montgomery, Alabama

Frank Fox has practiced law for 36 years since earning his law degree from Stanford Law School. After forming the
San Diego firm of Majors & Fox in 1992, he served as lead litigation counsel throughout the Southwest for several
Fortune 500 companies in over 100 business litigation matters. He and his firm moved to the other side of the "v."
around the turn of the century and began representing vulnerable consumers victimized by predatory payday lenders,
proprietary vocational schools, rent-to-own companies, understaffed nursing homes, a so-called "military friendly"
lender, dishonest financial advisors and unscrupulous insurance agents.

Mr. Fox's work in this area has recovered more than $100M for financially-abused elders and other vulnerable
consumers, has generated more than $25M in cy pres funds which continue to benefit California consumers and is
reflected in reported cases like Brack v. Omni Loan Company, Ltd. (2008) 164 Cal.App.4th 1312, Shuts v. Covenant
Holdco LLC (2012) 208 Cal.App.4th 609 and Mahan v. Charles W. Chan Ins. Agency, Inc. (2017) 14 Cal.App.5th 841.
In April of 2019, a Butte County California jury awarded Mr. Fox's 81-year-old client $4.3M against an insurance
company and its agent who had used a "trust mill" to sell an unsuitable annuity causing a $19,000.00 economic loss.

Mr. Fox is a graduate of the Trial Lawyers College and is a frequent speaker on the subject of elder financial abuse at
CLE and other conferences. He has provided training on elder financial abuse, pro bono publico, to judges, attorneys
and Adult Protective Service workers. His work has been recognized by the California Consumer Federation, which
gave him its "Consumer Champion" award, the Consumer Attorneys of California, which nominated him as
"Streetfighter of the Year" and California Advocates for Nursing Home Reform, which honored him with its "William F.
Taylor Memorial Award" in recognition of his efforts in "promoting justice for elder financial abuse victims."

Richard S. Frankowski, Esq.
The Frankowski Firm, LLC
Birmingham, Alabama

Richard S. Frankowski is the founder of The Frankowski Firm, and has represented hundreds of investors around the
country in FINRA arbitrations and in civil litigation. His practice focuses on stock broker fraud, consumer class actions
and direct and derivative shareholder litigation. Currently, Richard serves on the Board of Directors for the PIABA
(Public Investors Arbitration Bar Association) Foundation, a 501(c)(3) public charity with a core mission of educating
investors to prevent investment abuse and level the playing field for investors in FINRA arbitration.

Richard is the co-author of two books on investing and securities arbitration. The Practitioner's Guide to Securities
Arbitration helps lawyers to identify, evaluate, and pursue legal claims brought by investors against securities
brokerage firms. It is intended to serve as a nutshell for securities litigation practitioners. This book is also used as a
textbook in law school securities clinics around the country. Richard also co-authored The Investors’ Guide to
Protecting Your Financial Future. It is his hope that investors will use the book to help them avoid financial abuses
before they occur. It should also help investors better understand the securities arbitration process once negligent or
fraudulent conduct has already resulted in a financial loss.

Richard is also a founding member of Maycomb Wealth Advisors, a fixed fee Registered Investment Advisor based in
Incline Village, Nevada.

Adam Gana, Esq.
Gana Weinstein LLP
New York City, New York

Adam Gana is the managing partner of Gana Weinstein LLP. His practice focuses on all aspects of securities
arbitration, complex commercial and business litigation. As a seasoned trial lawyer, Mr. Gana's experience includes
litigation in both State and Federal Courts as well as in various alternative dispute resolution venues. As lead
counsel, he has tried more than forty cases to verdict before the state and federal trial and appellate courts, AAA,
JAMS, NFA and FINRA and has settled hundreds more cases through mediation and direct negotiation.
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Mr. Gana was named in the New York Super Lawyers Rising Stars® for eight straight years (an honor given to the top
5% of attorneys), ranked AV® Preeminent™ by Martindale - Hubbell™ (the highest honor offered), and ranked by the
National Trial Lawyers as one of the Top 100 attorneys in the state of New York.

Craig A. Gargotta, Esq.

United States Bankruptcy Judge

Western District of Texas, San Antonio Division
San Antonio, Texas

EDUCATION

B.A., History, Texas A&M University - 1981
M.A., History, Texas A&M University - 1984
J.D., St. Mary’s School of Law - 1989

PROFESSIONAL ACTIVITIES AND HONORS

United States Bankruptcy Judge, October 1, 2007 — present

Adjunct Professor of Legal Writing, St. Mary’s School of Law, 2002-2006, 2013 — present

Assistant U.S. Attorney, San Antonio, Texas, 1990-2007

Law Clerk to United States Bankruptcy Judge Ronald B. King, Western District of Texas, 1989-1990
Fellow, Foundation of the Federal Bar Association

Member, National Conference of Bankruptcy Judges

Master, Larry E. Kelly Inns of Court (Austin and San Antonio)

Board Member, Texas Aggie Bar Association

Member, Law Review Advisory Board, ABI Law Review, 2010-present

Member, Editorial Advisory Board, The American Bankruptcy Law Journal, 2020-2022

Past-Chair, FBA Bankruptcy Law Section

Council member and VP of Professional Education, Bankruptcy Section, State Bar of Texas 2013-2016
Editor-in-Chief, The Federal Lawyer, 2003-2008

Contributing Editor, American Bankruptcy Institute Journal, 1993-2007

Contributing Editor, The San Antonio Lawyer, 1997-2001

President, San Antonio Chapter of the Federal Bar Association, 1996-1998

LAW RELATED PUBLICATIONS

Speaker - Bankruptcy seminars with the State Bar of Texas, University of Texas Law School, Federal Bar
Association, National Conference of Bankruptcy Judges, and San Antonio Bankruptcy Bar.

| have written 24 columns for the ABI Journal; published a law review article in the American Bankruptcy Institute Law
Review in 2003; and published roughly 25 columns or articles in other publications such as The San Antonio Lawyer,
The Federal Lawyer, In Bankruptcy (a DOJ publication), and the United States Attorneys Bulletin.

COMMUNITY SERVICE

Boy Scouts of America, 2000 — 2015
United Methodist Church, Sunday School Teacher, 1998 — 2006

Robert J. Girard, Il, Esq.
Girard Bengali, APC
Los Angeles, California

A founding partner of Girard Bengali, APC, Robert J. Girard Il advocates for institutional and individual investors in
arbitration and litigation against unscrupulous brokerage and advisory firms in both court and FINRA Dispute
Resolution/Arbitration. For 20 years, he has built a reputation as an effective advocate for his clients and has
recovered millions of dollars for investors from most of the major Wall Street brokerage firms. Through negotiated
settlements, arbitrations and trials, Mr. Girard has a proven track record of successfully protecting his clients’
interests with a results-oriented approach and a zealous commitment to meeting, and exceeding, his clients’
expectations. Mr. Girard’s representations include victims of financial elder abuse, securities fraud, breach of
fiduciary duty, unsuitable investment strategies, misrepresentations, account mismanagement, among others. Mr.
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Girard also represents securities professionals in employment disputes against broker-dealers and advisory firms,
including claims for wrongful discharge, unfair business practices, retaliation, discrimination and Form U5 defamation
claims.

From 2015 through 2020, Mr. Girard was named to the Southern California Super Lawyers list, and for three
consecutive years (2012-2014) he was selected to the Southern California Rising Stars list by Super Lawyers
Magazine, a designation earned by less than 2.5% of attorneys under the age of forty.

Glenn S. Gitomer, Esq.
McCausland, Keen & Buckman
Devon, Pennsylvania

Mr. Gitomer is a shareholder of McCausland Keen + Buckman in Devon, Pennsylvania and chairs the firm’s Litigation
Department. eHe has been involved in all aspects of complex business litigation since 1980. His practice focuses in
the areas of securities litigation and arbitration, commercial and complex civil litigation, and employment litigation. In
2008, he was honored by Pennsylvania Super Lawyers in the area of Business Litigation, and, from 2009 through
2020, he was honored by Pennsylvania Super Lawyers in the area of Securities Litigation. He is “av” rated by
Martindale-Hubbell.

Mr. Gitomer’s securities litigation and arbitration practice involves the representation of customers in investment
disputes. He was a member of PIABA'’s board of directors and Co-Chair of the Annual Meeting Committee. From
2011 through 2016, he served on FINRA’s National Arbitration and Mediation Committee (“NAMC”), where he chaired
the NAMC'’s Neutral Roster Subcommittee and Rules and Procedures Subcommittee. From 2016 through 2019, he
served as Chairman of FINRA’s Discovery Task Force.

Mr. Gitomer has authored numerous articles and has frequently lectured on issues relating to securities claims and
arbitration. He was the course planner for the Pennsylvania Bar Institute’s “Prosecuting and Defending Customer

Claims Against Stockbrokers” (1999, 2001, 2003, 2005) and “Recent Developments in Securities Arbitration” (2009)
programs, and was a speaker at the 2004, 2009, 2010, 2012, 2013, 2014 and 2016 PIABA Annual Meetings and the

Practicing Law Institute’s Securities Arbitration 2002 and 2017 programs.

Mr. Gitomer received a B.F.A. from New York University in 1971, and a J.D. from the Robert H. McKinney School of
Law (Indiana University) in 1974. He was admitted to practice in Pennsylvania in 1974, Florida in 1980, and New
York in 2004. From 1974 through 1979, he was an assistant district attorney in Philadelphia, PA.

Sara E. Hanley, Esq.
Hanley Law
Naples, Florida

Sara Hanley focuses her practice on representing investors nationwide who have lost their savings and retirement
funds as a result of their brokerage accounts being mishandled. Attorney Hanley is the founder of Hanley Law which
focuses exclusively on representing investors in claims against their brokers, broker dealers, investment advisors,
financial advisors and insurance companies. Ms. Hanley is experienced in providing representation for investors who
have been the victims of financial fraud, negligence and unsuitable investments. Attorney Hanley has experience in
prosecuting claims against the major Wall Street brokerage firms.

Ms. Hanley has litigated several national securities related class action lawsuits. Recently, Ms. Hanley represented a
group of foreign investors in an action against Raymond James which arose from the mismanagement and transfer of
funds and margin loans among accounts resulting in a class action settlement of $150 million dollars. Ms. Hanley
represented class members in the United States District Court Southern District of Florida in a class action against
Newbridge Securities which resulted in a substantial settlement. Ms. Hanley also represented national class
members in securities class action litigation against Raymond James before the United States District Court Southern
District of Florida which resulted in a $15 million dollar class action settlement. Ms. Hanley has represented
thousands of investors in securities arbitration and litigation. Attorney Hanley is duly licensed to practice law in both
Florida and North Carolina and represents clients in FINRA arbitrations nationwide.

Ms. Hanley graduated with honors from the University of North Carolina Chapel Hill and attended law school at Nova

Southeastern University where she received an academic scholarship and graduated Magna Cum Laude. Ms. Hanley
is a member of the Public Investors Arbitration Bar Association (“PIABA”) where she serves as the 2020 Editor-in-
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Chief of the national PIABA Bar Journal. Ms. Hanley also serves as an arbitrator for the Financial Industry Regulatory
Authority (“FINRA”). Ms. Hanley is admitted to practice before the United States District Court for the Southern and
Middle Districts of Florida and the United States District Court of Appeals for the Eleventh Circuit. Attorney Hanley
has been featured in various publications including Bloomberg Business, Financial and Economic News, Investment
News, Lawyers Weekly and various law journals. Throughout her legal career Ms. Hanley has dedicated numerous
hours to the community by working on both political campaigns, as well as, providing legal services to non-profit
organizations.

Angela D. Hayden, Esq.
Sage Legal, LLC
Newmarket, New Hampshire

Angela is a long-time member of PIABA (excluding her two year stint in the world of commercial insurance working
with ski areas). She initiated her own life re-boot, founding Sage Legal, LLC, a law practice in Newmarket, NH,
combining her years of experience in Boston's Financial District with her insurance knowledge and a deep desire to
align her life, commute, and businesses with the dreams she carried around in the back of her mind for way too many
years.

She loves settling cases, writing compelling demand letters, having meaningful conversations with clients, and
inspiring other lawyers to create their own simplified lives that give them more of what they want and less of what
they don't.

Brian Henderson
Securities Litigation and Consulting Group, Inc.
McLean, Virginia

Dr. Henderson is Associate Professor of Finance at The George Washington University where he teaches investment
analysis and portfolio management, performance evaluation, derivatives, and fixed income. He is a Chartered
Financial Analyst. He has presented his research at academic conferences, universities, and market regulators. He
publishes extensively in elite peer-reviewed journals and professional books.

Dr. Henderson is as expert in damages computation, derivatives, portfolio management, investment performance
evaluation, structured products, fixed income, and investment companies. He has testified in FINA arbitrations as well
as both state and federal courts.

His investment management experience includes retirement plan design, investment performance evaluation,
portfolio design, and quantitative investment research. He has also been on the investment committee at a tactical
ETF portfolio manager and worked in the Asset-Backed Securities Practice at PricewaterhouseCoopers LLP.

Ross B. Intelisano, Esq.
Rich, Intelisano & Katz, LLP
New York City, New York

Ross B. Intelisano is a founding partner of Rich, Intelisano & Katz, LLP in New York. He represents individual and
institutional investors in securities arbitration and litigation against financial firms, employees in industry disputes,
employees in transitions from one financial firm to another, and employees in self-regulatory organization
investigations.

Ross has over two decades of experience trying large and complex financial fraud cases on behalf of investors
worldwide. He and his team won the largest arbitration award ever against Goldman Sachs ($21 million) and a $43
million arbitration award against Refco (collected pre-bankruptcy). Both awards were for over 100% of the
customers’ losses. His clients include high net worth individuals, family offices, hedge funds, funds of funds,
endowments, non-profits and other institutions in claims against brokerage firms, investment and private banks,
investment advisors, hedge funds and other financial companies. Ross is a leading authority on securities and
financial fraud and is a frequent television and print commentator.

Within the Wall Street employment sphere, Ross has represented CEQO’s and other C-Suite executives, traders,
salespersons, investment bankers, hedge fund and private equity executives, and scores of high end financial
advisors and large broker teams in transitions amongst firms, disputes with employers and partners, and issues with
regulators.
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Alise Johnson, Esq.

Senior Trial Counsel

U.S. Securities & Exchange Commission
Miami, Florida

Experienced Advisor with a demonstrated history of working in the law and regulatory industry. Skilled in Regulatory
practices, Arbitration, Trial Practice, Dispute Resolution, Securities, and fundraising for non-profits. Strong
professional with a JD from University of Florida and a BA from Vanderbilt University.

Jason Kane, Esq.
Peiffer Wolf Carr & Kane, APLC
Pittsford, New York

Jason graduated from the State University of New York at Geneseo, in 2004, with a B.A. in Economics. Jason
attended the Syracuse University College of Law, and received his Juris Doctorate, cum laude, in 2007. Following
law school, Jason began his career working in the Legal Department of Wegmans Food Markets, Inc., one of Upstate
New York’s largest employers. At Wegmans, Jason worked with the finance, real estate and human resources
departments, as well as outside counsel.

Since 2009, Jason has focused his practice on securities law. Jason has represented hundreds of investors in
Upstate New York and around the country in some of the highest profile securities cases originating out of Upstate
New York. He has recovered millions of dollars in FINRA arbitrations and mediations while representing individuals
against their former brokers and brokerage firms. He often assists his victimized clients through the regulatory
investigations that result from large-scale scams perpetrated by their brokers.

Ronald B. King, Esq.

Chief United States Bankruptcy Judge
Western District of Texas

San Antonio, Texas

EDUCATION:
1974: Bachelor of Arts in Political Science with High Honors, Southern Methodist University

1977: Juris Doctor with High Honors, the University of Texas School of Law

EMPLOYMENT AND PROFESSIONAL ACTIVITIES:
1977 -- 1978: Briefing Attorney, Supreme Court of Texas (Justice James G. Denton)

1978 -- 1982: Associate, Foster, Lewis, Langley, Gardner & Banack, Incorporated,
San Antonio, Texas

1982 -- 1988: Shareholder, Foster, Lewis, Langley, Gardner & Banack, Incorporated,
San Antonio, Texas

1988 -- Present: United States Bankruptcy Judge, Western District of Texas

2006 -- Present: Chief United States Bankruptcy Judge, Western District of Texas

2014 -- 2016: Founding President, The Honorable Larry E. Kelly BankruptcyAmerican Inn of Court

Member: San Antonio Federal Bar Association (board member); San Antonio Bar Association; San Antonio
Bankruptcy Bar Association; National Conference of Bankruptcy Judges (Fifth Circuit Governor); Bankruptcy Judges

Advisory Group

HONORS: Phi Beta Kappa; Order of the Coif; Phi Delta Phi; Life Member, Texas Parent Teacher Association

XXi



Marnie C. Lambert, Esq.
Lambert Law Firm, LLC
Columbus, Ohio

Marnie C. Lambert is a 1992 graduate of the Pepperdine University School of Law in Malibu, California. She has
spent the past 15 years representing investors across the country in securities disputes with firms and
representatives licensed by FINRA, the SEC and various states’ securities divisions. She has represented investors
in arbitration cases processed by FINRA, JAMS and AAA, as well as in court cases on a state and federal level.

Ms. Lambert has been an active member of the Public Investors Advocate Bar Association (“PIABA”) since 2005,
serving on the Board of Directors for the past 8 years (as Treasurer, Executive VP/President Elect and President from
2014-2017). She has participated in several panels over the years at PIABA Annual Meetings and she was panelist
at the Practising Law Institute’s Securities Arbitration Programs in New York City in 2017 and 2018. She has been an
appointee to the Ohio State Bar Association (“OSBA”) Annual LGBTQ (and Allies) Diversity and Inclusion Conference
Planning Committee since 2011 (serving as Co-Chair in 2016) and she was an appointee to the OSBA’s Litigation
Section Council from 2005-2012.

Ms. Lambert has a reputation for her no-nonsense approach to cases and she is well-respected by clients, co-
counsel, opposing counsel, arbitrators, mediators, and judges alike. She is licensed to practice law in the states of
Ohio and California and in all United States District Courts in Ohio and California.

Alexander N. Loftus, Esq.
Stoltmann Law Offices
Barrington, lllinois

Alexander Loftus is Of Counsel with Stoltmann Law Offices and principal of Loftus & Eisenberg, Ltd. and has
resolved a wide range of significant cases through mediation, arbitration, and trial across all sectors of commercial
litigation, including breach of contract, fraud, professional malpractice, business divorce, and shareholder disputes.
Alex specializes in litigating business, commercial, and class action cases and is passionate about fighting for the
little guy. His practice has focused on insurance coverage issues involving brokerdealers, attorneys, accountants,
home insurers, and more recently business interruption claims.

Alexander is admitted to practice in lllinois State Courts, Northern District of lllinois, Eastern and Western District of
Wisconsin, Northern District of Texas, Federal Trial Bar, and The Seventh and Eleventh Circuit Courts of Appeals. He
is also currently admitted pro hac vice in case pending in Wisconsin, Minnesota, Florida, and California.

Alexander is a member of the lllinois State Bar Association, lllinois Trial Lawyer’'s Association. From 2013-2020,
Alexander has been designated a Rising Star by Law and Politics and the publishers of the Chicago Magazine, which
is a decoration given to only 2.5% of attorneys in the State of lllinois. In 2013 Alexander was esteemed “Superb” by
AVVO which is an unbiased physician and attorney rating agency and was designated in the Top 100 Trial Lawyers
by the National Trial Lawyers Association.

Jenice L. Malecki, Esq.
Malecki Law
New York, New York

Jenice L. Malecki, Esq. is a well-known New York securities attorney and has been a FINRA arbitrator and
Chairperson. She represents individual and institutional investors in arbitration and litigation, as well as licensed
industry participants in regulatory hearings, employment disputes and whistleblower matters. She has represented
private and public companies around the world, as well as individuals, from blue-collar workers to athletes, musicians,
and billionaire founders of well-known international companies. Malecki Law has represented clients in the United
States, many Western European countries, India, China, Hong Kong, Singapore, Israel, Puerto Rico and in several
South American countries.

Ms. Malecki has been a member of FINRA’s National Arbitration and Mediation Committee, on the Board of Directors
(and an Officer of) of both the Public Investors Arbitration Bar Association (PIABA) and the PIABA Foundation, as
well as has been a member of the Securities and Exchanges Committee at the New York City Bar Association, as
well as has been a member of the American and New York State Bar Associations. She has spoken at the Practicing
Law Institute (PLI), the New York City Bar Association and the New York County Lawyers Association on several
panels, and at Fordham Law School, St. John’s Law School, Brooklyn Law School and New York Law School, in
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addition to speaking at PIABA’s annual conferences. Ms. Malecki has also participated in mock trials at Yale,
Columbia, Albany, Fordham and FINRA.

Jenice L. Malecki’s experience as a New York securities attorney began in class action litigation, In re Crazy Eddie,
counsel’s office of the lead plaintiffs. Throughout the 1990s she represented numerous broker dealers and was
instrumental in regulatory matters against well-known “boiler room” stock fraud of the era, including working with
people and firms associated with the notorious “Wolf of Wall Street.” In 1999 Ms. Malecki founded her own practice,
MALECKI LAW, in Manhattan.

Since 2012, Ms. Malecki has been named a Top Attorney by Super Lawyers and the National Law Journal, featured
in the New York Times Magazine, New York Magazine, National Law Journal and other publications, as well as being
named as one of “New York’s Women Leaders in the Law 2014.” Ms. Malecki is Martindale-Hubbell’s highest legal
ability rating of “AV Preeminent.” She appears regularly on TV, in the news and on the radio. She is a frequent bar
association and law school speaker, as well as a seasoned authority on New York law, who frequently files official
comments for consideration on new rules and laws. In 2014, 2015 and 2019, she visited Senators and House of
Representatives members’ offices to garner support for investor related laws.

Thomas Mauriello, Esq.
Mauriello Law Firm, APC
San Diego, California

Tom Mauriello founded the Mauriello Law Firm, APC in 1996 after working at a large national plaintiffs’ securities
class action form and several small firms. Tom focuses on investment and consumer disputes, with customer FINRA
arbitrations constituting a large part of his practice. He also handles business litigation, consumer class actions, and
appeals.

Tom is a member of the California, New Jersey and Pennsylvania bars. He received his BA from Brown University in
1983 and JD from the University of San Diego School of Law in 1988. Prior to law school, he worked as a paralegal
in New York City for a law firm registering securities offerings with the SEC and state securities agencies. Following
law school, Tom served as a judicial clerk to Judge Robert E. Cowen of the U.S. Court of Appeals for the Third
Circuit.

Tom serves on the Administration of Justice Committee and the Mandatory Fee Arbitration Committee (as an
attorney-client fee arbitrator) with the Orange County Bar Association. He also serves on the PIABA Legislation
Committee and participated in PIABA’s “Hill Day” in March 2016. From 2012 through 2015, Tom served as Co-Chair
of the Legal Committee of the Angeles Chapter of the Sierra Club.

When he is not working, Tom enjoys spending time with his 17-year old daughter, surfing, wine tasting, fithess boot
camp, traveling, and playing keyboards in several rock bands.

Laura McNamire, Esq.
Regional Director

FINRA Dispute Resolution
Los Angeles, California

Laura D. McNamire is the Western Regional Director for FINRA Dispute Resolution Services.

Ms. McNamire joined the Los Angeles office of FINRA, then NASD, in 2002 as a Staff Attorney. In 2009, she was
promoted to Regional Director. Ms. McNamire also serves as a member of FINRA'’s Diversity Leadership Council,
supporting a culture of inclusion and diversity awareness.

Ms. McNamire was a member of the Pepperdine/Straus American Inn of Court from 2018 to 2019, and taught
arbitration courses at Pepperdine University’s Straus Institute for Dispute Resolution in 2016. She was also an
adjunct professor at Woodbury University from 2007 to 2012, where she taught masters level courses in business
ethics and conflict resolution.

Prior to joining FINRA, Ms. McNamire specialized in general litigation and worked with a sole practitioner in Los

Angeles. She is a graduate of Pepperdine University School of Law (J.D.), Southern Methodist University (M.A.,
Applied Economics), and The University of Texas (B.A., Economics). She is a member of the California Bar.
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David P. Meyer, Esq.
Meyer Wilson Co., LPA
Columbus, Ohio

David P. Meyer is the managing principal of Meyer Wilson, a national law firm with offices in Ohio, Michigan and
California.

Since starting the law firm in 1999, David has earned a national reputation for successfully representing investors
who are victims of investment fraud. He has represented more than 1,000 individual investors from all across the
country in securities arbitration and litigation. Meyer Wilson has also been appointed lead and co-lead counsel in
numerous consumer class actions across the country. The firm also represents hundreds of clients who suffered
serious injuries from dangerous drugs and defective medical devices. His firm has recovered more than
$350,000,000 for its clients.

David is currently President-Elect of the Public Investors Advocate Bar Association (PIABA), a national association of
lawyers who represent individual investors in cases of investment fraud. He is also President-Elect of the Ohio
Association of Justice, the statewide bar of trial lawyers in the state of Ohio.

David Miller, Esq.
Shepherd, Smith, Edwards & Kantas, LLP
Houston, Texas

David Miller is an associate attorney at Shepherd, Smith, Edwards, and Kantas, LLP, one of the top securities law
firm in the U.S. focused exclusively on the protecting investor’s rights and recovering investment losses. For more
than five years, Mr. Miller has successfully represented individual and institutional investors, corporate executives,
business owners, regional banks, and municipal issuers in securities-related misconduct and investment fraud
matters committed by financial institutions and brokers.

Mr. Miller’'s career began in the financial services industry, where he served as an officer in various corporate trust
and investment banking groups at major financial institutions. In these roles, he gained extensive expertise and
experience with exotic financial products while acting as an indenture trustee for collateralized debt obligations
(CDOs) and mortgage backed securities. Mr. Miller also gained exposure to complex derivative contracts while
working with a major oil and gas corporation. In those roles, Mr. Miller gained a unique and highly valuable
perspective on dealing with complex products, which has been invaluable to Mr. Miller’s clients, tilting the scales in
their favor time and time again to maximize their case values and to secure successful outcomes to their claims.

In his free time, he enjoys spending time with his wife and two young children.

Luis Minana, Esq.
Espada Minana & Pedrosa Law Offices, PSC
San Juan, Puerto Rico

Practice areas: Inheritance; Probate; Tax law; Family law; Consumer law; Securities; Commercial litigation; Torts
Admitted: Puerto Rico, 2006; U.S. Court of Appeals, 1st Circuit, U.S. District Court, 2007

Education: Rensselaer Polytechnic Institute; Inter-American University MBA Studies Economics;
District of Puerto Rico Law School; Inter-American University of Puerto Rico, J.D.

Languages: English; Spanish
Associations and memberships: Puerto Rico Bar Association; Public Investors Arbitration Bar Association (PIABA)

Biographical details: Recipient, Economics Medal, Inter-American University; Precious and Semi-Precious Stones
Certified, Gemological Institute of America Diamonds; First Vice President, Financial Planning Specialist,
Citibank/Citigroup Global Markets, Smith Barney, San Juan, Puerto Rico, March 1990-October 2006; Financial
Planning Specialist, Gemological Institute of America Precious Stones and Diamonds Certified Expert Witness in
Securities; Vice President and Senior Account Executive, Kidder Peabody & Co. (General Electric), San Juan, Puerto
Rico, May 1984— March 1989; Treasurer, YMCA
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Kalju Nekvasil Esq.
Goodman & Nekvasil, P.A.
St. Petersburg, Florida

Kalju Nekvasil is admitted to the state bars of Florida and Louisiana, several federal district bars, as well as the
federal bars in the Second, Sixth, and Eighth Circuit Courts of Appeal. A graduate of Duke University Law School at
age 21, Mr. Nekvasil has more than thirty years of legal experience, including seven years as Regional General
Counsel for the NASD in New Orleans. As NASD Regional General Counsel, Mr. Nekvasil prosecuted hundreds of
cases against stockbrokers for violations of securities laws and industry rules. Mr. Nekvasil has served as a lecturer
at arbitrator training seminars for the NASD and been quoted in publications such as the Wall Street Journal.

William D. Nelson, Esq.
Lewis Roca Rothgerber Christie
Colorado Springs, Colorado

William D. Nelson is a partner in the firm’s Securities Litigation practice group and a member of the Data Protection
and Cybersecurity team. His practice is concentrated in the area of securities litigation, securities arbitration and
regulatory defense. Bill represents broker-dealers, registered investment advisors and individual securities
professionals. Bill has been involved in more than four hundred arbitration proceedings, as counsel and as an
arbitrator, before FINRA, NASD and AAA. Bill has represented clients in injunctive cases in various courts involving
non-competition and non-solicitation agreements. He has represented clients in investigation and enforcement
actions before the SEC, FINRA and various state regulators. Bill also represents businesses and employers in
employment matters including defending and enforcing restrictive covenants, wrongful termination issues,
discrimination issues and handling matters before the EEOC and its state counterparts.

Bill spent six years as Associate General Counsel to a New York Stock Exchange member firm where he had both
legal and business responsibilities.He held various securities licenses including registered representative, general
securities principal and branch office manager. Bill has also acted as an expert witness in securities arbitration
matters.

David P. Neuman, Esq.
Israels & Neuman, PLC
Seattle, WA 98104

David Neuman is an attorney who has been representing the interests of investors and consumers for over a decade.
Before co-founding Israels & Neuman in the Summer of 2014, Mr. Neuman worked for over seven years at a law firm
in Chicago which focused its practice on representing aggrieved and defrauded investors, mostly in FINRA
arbitration. Throughout his years of experience, Mr. Neuman has recovered millions of dollars in hundreds of FINRA
and court cases, on behalf of clients from over 40 states, as well as investors from the international community. In
addition to representing investors in FINRA Arbitration, Mr. Neuman has represented investors in numerous courts
throughout the U.S., as well as represented persons deceived by their insurance brokers and parties in shareholder
disputes.

Mr. Neuman is currently on the Board of Directors of PIABA. He is currently the co-chair of the Membership
Committee and has chaired several other committees. He is also an arbitrator with FINRA Dispute Resolution. David
Neuman is admitted to practice law in lllinois, Washington, and Florida, as well as several federal courts.

Mr. Neuman graduated with Honors from the University of lllinois in December 2001 with a B.S. in Finance. He
attended the Northern lIllinois University College of Law and graduated Magna Cum Laude in May 2005. While at the
NIU College of Law, Mr. Neuman was on Law Review and was an Associate Justice for the Moot Court Society. In
addition, during his time at the NIU College of Law, he also was a research assistant for Professor David Gaebler and
researched various areas of contract, commercial, and consumer law.

Darlene Pasieczny, Esq.
Samuels Yoelin Kantor LLP
Portland, Oregon

Darlene Pasieczny (pronounced “Pah-shetch-nee”) is a securities and fiduciary litigator, and leads the Investor

Defenders practice group at Samuels Yoelin Kantor LLP, based in Portland, Oregon. Darlene works all stages of
securities litigation and FINRA arbitration, fiduciary litigation in trust and estate disputes, elder financial abuse,
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complex civil litigation, and related appeals. She represents investors nationwide to recover investment losses
caused by financial advisor misconduct or defective securities products. Previously, Darlene worked at Banks Law
Office PC, where she developed her concentration on securities litigation and FINRA arbitration.

Darlene serves on the Board of Directors of the Public Investors Arbitration Bar Association (PIABA) and is a frequent
speaker on FINRA arbitration, trust and estate matters, and elder financial abuse prevention, recognition, and
recovery. Other professional affiliations include the Oregon State Bar, Washington State Bar, U.S. District Court for
the State of Oregon, Multnomah Bar Association, and the Gus J. Solomon American Inn of Court. Darlene earned a
B.A. from Reed College, Phi Beta Kappa, an M.A. from Columbia University, and J.D. from Lewis and Clark Law
School, magna cum laude. www.InvestorDefenders.com

Joseph C. Peiffer, Esq.
Peiffer Wolf Carr Kane & Conway, APLC
New Orleans, Louisiana

Joe is the Managing Shareholder of Peiffer Wolf Carr Kane & Conway, APLC. Based in the firm’s New Orleans office,
Joe has a wide-ranging practice focusing on cases that change lives. His practice consists of representing families
affected by IVF clinic malfeasance, representing individuals and institutions that have been harmed by investment
banks and brokerage firms, prosecuting ERISA class actions, and representing victims of labor trafficking,
unscrupulous drug companies and those who have suffered catastrophic injury.

In his financial services practice, Joe has represented hundreds of individual retirees against their brokers in FINRA
arbitration. The highlights of this practice include representing 32 Exxon retirees in a 90-day FINRA arbitration
against Securities America that resulted in a $22 million verdict — one of the largest ever awarded by a FINRA
arbitration panel. He has also represented hundreds of Xerox and Kodak retirees against their brokers resulting from
the brokers’ fraudulent advice to retire and subsequent unsuitable investments. He has represented hundreds of
families in cases involving private placements and Ponzi schemes.

His financial services fraud practice included representing approximately 25 municipalities and hospitals around the
country in cases involving their issuance of auction rate securities. He also has litigated several ERISA class actions
against large financial services firms regarding their imprudent investments of retirement money and conflicts of
interest.

Julie B. Porter, Esq.
Salvatore Prescott Porter & Porter
Evanston, lllinois

A calm, confident leader, Julie Porter excels at solving complex legal problems for her clients. Julie is a careful
investigator, a skilled negotiator, and an exceptional trial lawyer who is a Fellow in the American College of Trial
Lawyers. She has committed her career to seeking justice and becoming a voice for those who might not otherwise
be heard. At Salvatore Prescott Porter & Porter, PLLC, Julie brings her deep experience with complex commercial
litigation and prosecuting public corruption, financial crimes, and child exploitation to a private practice that focuses
on sophisticated criminal defense and investigative work, commercial litigation, and civil rights and employment
litigation.

After graduating with honors from Williams College and The University of Michigan Law School, Julie joined the
litigation department at Kirkland & Ellis LLP. As a partner in Kirkland’s Chicago office, Julie represented clients as
both plaintiffs and defendants, in commercial and employment cases big and small.

Julie then served the public as an Assistant United States Attorney in Chicago, handling some of the most significant
cases that the U.S. Attorney’s Office has brought over the past decade. Julie successfully tried to juries complex
cases that garnered nationwide interest, including cases against international media baron Conrad Black (corporate
fraud), lllinois powerbroker Bill Cellini (public corruption), top Chicago Mayoral aide Robert Sorich (public corruption),
and prominent Jesuit priest Donald McGuire (child exploitation), among others. As Chief of the Chicago Office’s
Criminal Division, Julie supervised nearly 150 criminal prosecutors and all criminal prosecutions, including health care
fraud, securities and commaodities fraud, other financial crimes, public corruption and organized crime, national
security, cybercrimes, violent crimes, narcotics, and appeals. Julie mentored many AUSAs and promoted a culture of
excellence at the U.S. Attorney’s Office, which she carries into her practice at Salvatore Prescott Porter & Porter.

Finally, Julie is also an arbitrator, serving on the American Arbitration Association’s national roster for commercial

cases. One of Julie’s greatest abilities as a lawyer is being a problem-solver. She avoids tangents, focuses on key
issues and how to overcome obstacles, shows creativity in finding solutions to tough problems, and works well with
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others. She is also experienced at facilitating collaboration among groups with differing interests in highly sensitive
matters. For more information about Julie’s availability to serve as an arbitrator on a commercial matter, please reach
out to her directly or contact the American Arbitration Association at (312) 616-6560 .

Randall A. Pulman, Esq.
Pulman, Cappuccio & Pullen, LLP
San Antonio, Texas

Education & Training:

University of Texas Law School, J.D., 1986
Editorial Board of The Review of Litigation
Director of the Board of Advocates
University of Texas at Austin, B.B.A., 1983
Major: Finance

Practice Areas:

Bankruptcy

Business Litigation

Complex Commercial Litigation

Insurance Coverage Disputes

Securities Fraud & Broker-Dealer Disputes
Telecommunications & Regulatory Law
Real Estate Disputes

Professional Experience:

Mr. Pulman has been a member of the State Bar of Texas since November of 1986. In addition to being licensed in
all Texas state courts, Mr. Pulman is licensed to practice in the United States District Courts for the Northern,
Southern, Eastern and Western Districts of Texas, the United States Court of Federal Claims, the United States Fifth
Circuit Court of Appeals, and the United States Supreme Court.

Mr. Pulman began practicing in Houston, Texas with Stumpf & Falgout, P.C., became a shareholder in 1992, and
opened the firm=s branch office in San Antonio, Texas in 1994. The firm changed its name to Stumpf, Craddock,
Massey & Pulman, P.C. in 2000.

Pulman, Cappuccio & Pullen, LLP was founded in 2004. Sixteen years later, the law firm has gained prominence in
the Texas legal market.

Mr. Pulman has represented a wide range of commercial clients in the fields of banking and creditor rights,
bankruptcy, telecommunications, broker/dealer, and insurance coverage disputes. Mr. Pulman has extensive
courtroom and arbitration experience, including numerous jury trials, and has argued two cases before the Texas
Supreme Court and three cases before the United States Fifth Circuit Court of Appeals.

Community Service:

State Bar of Texas, Member Pattern Jury Charge Committee
Chairman of the Board, Golden Manor Foundation

President, Vice-President and Treasurer, Congregation Agudas Achim
President, Congregation Agudas Achim Endowment Foundation
Board Member, Camp Young Judaea

Personal:
Mr. Pulman is a native of San Antonio, Texas, is married to his childhood sweetheart and has three adult children.

Brandon S. Reif, Esq.
Reif Law Group, P.C.
Los Angeles, California

Reif Law Group, P.C. is California’s preeminent boutique trial and litigation law firm for securities and business
disputes. Brandon S. Reif is a trial attorney with a track record of winning trial verdicts and arbitration awards.

Mr. Reif is Martindale-Hubbell® AV Preeminent™ peer-rated, Judicial Edition-rated, and a Client Champion
Platinum™ client-rated attorney. He is one of Los Angeles Magazine’s “Top Attorneys in Southern California” for
2011-2020 and Southern California's Super Lawyer® for 2011-2020 (elevated from Rising Stars® in 2015). He is
“America’s Most Honored Professionals — Top 1%” for 2016-2020. Mr. Reif received Top Verdict Magazine’s Top 10
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Court Verdicts in California for a commercial loan trial against a real estate broker. He earned Los Angeles Daily
Journal’s Top Verdict Award for a municipal bond fund jury trial. He is a frequent author, speaker and commentator
for securities, professional liability and real estate topics.

Mr. Reif has won “run-away” trial and arbitration verdicts for plaintiffs-claimants and full defense verdicts plus
attorneys’ fees for defendants-respondents. Mr. Reif has delivered trial wins after taking over cases for other
attorneys. He welcomes joint representations and referrals for trial and arbitration.

Mr. Reif represents the securities and financial services industries in actions, including customer, vendor, sponsor
and insurer disputes. He has extensive experience handling financial elder abuse and complex securities-insurance
matters, shareholder derivative actions and industry raiding and recruiting matters. He defends enforcement actions
and investigations with governments and regulators.

Mr. Reif also has extensive experience litigating professional liability cases. He handles cases involving accountants
and auditors, attorneys and law firms, architects and engineers, insurance agents, agencies and issuers and real
estate agents, brokers, financiers, lenders and escrow officers in court, arbitration and administrative forums.

His employment experience focuses on workplace misconduct involving harassment, discrimination, retaliation,
recruitment and Form U5, and business disruption and restraining order actions involving non-compete, non-solicit
and confidentiality clauses.

Mr. Reif's contact information is 310.494.6500 and www.reiflawgroup.com.

Sander J. Ressler
Ressler Consulting Services
Delray Beach, Florida

Sander Ressler, Managing Director of Essential Edge Compliance Outsourcing Services, LLC, has broad and deep
expertise in financial services compliance and operations — including more than 20 years of hands-on, frontline
experience with broker-dealers and registered investment advisers. Sander began his career working for a regulator
and subsequently served in senior compliance positions for financial services firms including American Express,
American General Life Insurance, AlG, ING, and Société Générale S.A. He has led more than 20 regulatory
examinations conducted by the SEC, FINRA and various state departments governing banking, securities, and
insurance.

Since launching his own consulting company, Sander has assisted financial institutions with a wide range of
outsourced compliance-related services, such as written supervisory procedures, branch office inspections, review
and approval of advertising, and electronic correspondence.

Sander currently holds the Series 7, 24 and 63 securities licenses. He previously held the Series 3, 4, 8, 9, 14, 53
and 65 licenses.

James D. Sallah, Esq.
Sallah, Astarita & Cox
Boca Raton, Florida

Mr. Sallah is an AV Preeminent® rated attorney who concentrates his practice on securities and commodity futures
regulation and enforcement matters, receiverships and receivership litigation, broker-dealer compliance and defense,
whistleblower claims, and business litigation.

Since leaving the Securities and Exchange Commission in 2004, Mr. Sallah has represented national and regional
brokerage firms, as well as publicly-traded companies and individuals, in a variety of matters, including investigations,
administrative proceedings, and litigation involving the SEC, FINRA and state securities regulators. Mr. Sallah has
also handled white collar criminal matters and represented individuals in U.S. congressional sub-committee hearings.

Mr. Sallah’s reputation as a securities lawyer is well recognized among his peers. He has been selected as a Florida
Super Lawyer in the area of Securities Litigation each year since 2011 and has been included among Florida Trend’s
Legal Elite. Moreover, Mr. Sallah has also been recognized in the South Florida Legal Guide each year since 2008 in
the field of Securities Litigation and Arbitration. In 2009 the Daily Business Review selected Mr. Sallah as the “Most
Effective Lawyer” in South Florida in the area of Securities Law. Mr. Sallah has also testified as an expert witness on
securities matters in United States Bankruptcy Court, FINRA Arbitrations, Florida state Court, and before international
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tribunals. Since 2012 he has served as an adjunct professor at the University of Miami School of Law, where he
teaches a class in SEC enforcement and litigation.

Before entering private practice, Mr. Sallah was a Senior Counsel in the SEC’s Division of Enforcement in Miami,
Florida. During his tenure at the SEC, Mr. Sallah handled investigations and litigation in both federal court and
administrative forums, including cases involving fraudulent securities offerings, Ponzi schemes, market
manipulations, municipal bonds, research analyst conflicts, public company disclosure and periodic reports, and
broker-dealer and investment adviser regulation.

Prior to joining the SEC, Mr. Sallah was Assistant Corporate Counsel for Raymond James Financial, Inc., the largest
brokerage institution in the Southeastern United States. While at Raymond James, he represented its broker-dealer
subsidiaries and their associated persons in a variety of matters, including litigation and arbitration.

Moshe Y. Singer, Esq.
Law Office of Moshe Y. Singer, LLP
Brooklyn, New York

Moshe Y. Singer's law practice is dedicated to investor protection. Mr. Singer's firm is based in Brooklyn, New York
but represents investors in securities arbitration proceedings across the country, seeking recovery of investor losses
in cases against stock brokerages, investment advisory firms, and various investment professionals. Mr. Singer also
represents clients in commercial and complex litigation in state and federal court.

Mr. Singer represents investors in a wide array of case-types, including those involving unsuitable investment
recommendations, churning, margin trading, securities-backed lending, failure to diversify, investment fraud, lost
retirement savings, alternative investments, failure to supervise, and unauthorized trading. The types of products at
issue in these cases run the gamut of the investment spectrum, including stocks, bonds, mutual funds, ETFs, options
and derivatives, commodity futures, real estate investment trusts (REITSs), tenancy-in-common (TIC) products, and
master limited partnerships (MLPS).

Mr. Singer is an active member member of the Public Investors Arbitration Bar Association (PIABA) and lectures
frequently on the subject of securities arbitration.

Kirk G. Smith, Esq.
Shepherd, Smith, Edwards & Kantas, LLP
Houston, TX

Kirk G. Smith is a managing partner at Shepherd, Smith, Edwards & Kantas, LLP, a nationally recognized plaintiffs
securities litigation law firm. Mr. Smith’s practice is focused exclusively on representing individual and institutional
investors against financial institutions such as brokerage firms, banks, and trust companies. Mr. Smith handles cases
across the U.S., typically involving issues such as retirement losses, broker and financial advisor misconduct,
brokerage firm misconduct, fraud, and financial product failures,

Prior to becoming an attorney, Mr. Smith worked within the financial services industry as an investment advisor for a
large brokerage firm as well as a boutique Wall Street firm, gaining invaluable knowledge of the investment
processes, strategies, and marketing practices from both ends of the spectrum of firms in this industry. His diverse
brokerage background, coupled with over 20 years of legal experience representing investors, enables Mr. Smith to
deliver successful outcomes for his clients.

Mr. Smith is dedicated to providing personalized counsel and unrelenting advocacy for his clients, working to hold
financial institutions accountable for their negligence and misconduct. He believes investors deserve to understand
their rights and options when they suspect their lost savings and diminished retirement resources are the result of
mismanagement by the brokers, investment advisors, and advisory firms that were trusted. Unflinching and
undaunted in the face of financial institutions of any size or reputation, Mr. Smith works tirelessly to help his clients
successfully navigate the legal process and recover their investment losses.

Since 1999, Mr. Smith has been involved in over 1,000 Financial Industry Regulatory Authority (FINRA) proceedings,
from the assessment and filing stages, to the ultimate resolution either through settlement or verdict. This would
include FINRA's predecessors, the National Association of Securities Dealers (FINRA) and the New York Stock
Exchange (NYSE) and their respective Dispute Resolution forums. Mr. Smith has also participated in hearings
through the American Arbitrations Association (AAA) and the National Futures Association (NFA), as well as State,
Federal and Appellate Courts. Mr. Smith has extensive experience representing international investors, specifically
clients from Latin America. He has won verdicts from the eight figure range to verdicts for smaller investors.

XXiX



Jeffrey R. Sonn, Esq.
Sonn Law Group, PA
Aventura, Florida

During his career, Mr. Sonn has litigated numerous cases to successful resolution, recovering many millions of
dollars for defrauded investors. He recently won a $50 million final judgment in Katz v. MRT Holdings, one of the few
cases in the Private Securities Litigation Reform Act passed in 1995 to yield a final judgment on the merits.

Frequently, Mr. Sonn serves as a television commentator on securities fraud and ponzi scheme cases for CNBC, The
CBS Sunday Morning Show, BBC Radio, ABC and MSNBC.

Mr. Sonn was the CNBC contributing expert on the Bernard Madoff Ponzi Scheme for the CNBC shows “On the
Money” and “Scam of the Century, Bernie Madoff and the $50 Billion Dollar Heist.” Mr. Sonn recently appeared in the
CNBC show “American Greed.”

Terri Sonn, Esq.
Sonn Law Group, PA
Aventura, Florida

Terri Sonn, Esq. specializes in commercial real estate transactions, and has been practicing in Florida for the past 33
years. Terri’s clients include developers, hotel owners, land infrastructure developers, shopping center owners,
investors in “triple net” properties, and has conducted billions in real estate transactions for her clients. Terri’s practice
includes drafting and negotiating purchase and sale agreements, financing agreements, commercial leases,
brokerage and 1035 transactions. Terri has represented many commercial property owners in 1035 exchanges,
which are tax free exchanges of like kind commercial properties, designed to allow seller to roll their profits from one
commercial property into another commercial property. Terri also decades of experience as a commercial property
investor/owner/developer.

Terri graduated from the University of Michigan, with high distinction, and the University of Miami School of Law, cum
laude. Terri served as an Associate Editor of the University of Miami Law Review and the Entertainment and Sports
Law Journal. Terri interned for US District Judge William Hoeveler. Terri’'s awards and activities include the Order of
the Iron Arrow Honor Society, Order of the Coif, the Moot Court Board Executive Committee, and the book award for
administrative law, MiamiDade County Real Estate Pro Bono Award. Terri also served on the Miami Dade County
Committee to modify and amend the South Florida Building Code, following Hurricane Andrew. Terri has lectured on
Commercial Lending, Commercial Leasing, and Commercial Evictions for the Miami Dade County Bar Association,
Real Property Committee.

Sean M. Sweeney, Esq.
Halling & Cayo S.C.
Milwaukee, Wisconsin

Sean M. Sweeney’s practice focuses on business litigation, civil litigation, stock broker fraud, business transactional
law, and real estate law. Sean has experience litigating business and civil disputes as both plaintiff's and defendant’s
counsel, helping buyers and sellers complete real estate transactions, as well as experience drafting contracts
ranging from small business contracts to plow a parking lot to large corporation contracts dealing with operating and
maintaining real estate.

Sean earned his Juris Doctor (JD) and Masters of Business Administration (MBA) from Marquette University. He
earned his Bachelor of Science Degree in Business Economics from Northern Arizona University.

Sean and his team offer Flat Fees on complex business litigation cases. You can learn more about flat fee business

litigation here. He also runs www.The-Securities-Lawyers.com, in which Halling & Cayo’s Securities Litigation team
discusses securities fraud, stockbroker employment disputes, and FINRA arbitration.
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Amir Tadjedin, Esq.
Markun Zusman Freniere & Compton LLP
Portland, Oregon

Amir Tadjedin is an attorney with Markun Zusman Freniere and Compton. He defends broker-dealers and RIAs in all
types of litigation and arbitration matters including SEC enforcement matters, state investigations, class actions, and
state court matters on the west coast.

F. Chet Taylor, Esq.
Aries Legal
Minneapolis, Minnesota

| am uniquely qualified to pursue your claims against brokers/advisors, investment firms, fiduciaries, and others who
might have harmed you financially. Not only do | have 30 years experience litigating those types of claims, but for a
significant part of my career, | worked as an attorney inside the financial services industry. That experience gave me
tremendous insight into how investment firms are supposed to operate — and how they actually operate. | now use
that insight to your advantage in pursuing claims against investment firms.

After graduating cum laude from the University of Miami School of Law in 1988, | began my law career at Fredrikson
& Byron, one of Minnesota’s largest law firms. During my time there, | received top-notch litigation training and
earned a wealth of experience working on complex litigation matters, including class actions. Although | handled a
broad range of business litigation subjects, my focus at Fredrikson from day one was securities litigation, arbitration,
and regulation. | represented both investors and investment firms in roughly equal numbers at Fredrikson. | then
began working as an in-house attorney in the financial services industry. | first served as Deputy General Counsel,
then Chief Litigation Counsel, and ultimately General Counsel with three Minneapolis-based investment firms.

In 2002, | joined Ted Meikle (a former Fredrikson partner) to form the law firm of Meikle & Taylor. Our “boutique”
litigation firm focused on securities litigation and arbitration, class actions, and other complex business litigation. Ted
and | experienced several significant successes in our practice, relishing the “David vs. Goliath” role we often played
against much larger law firms. One such example was a multi-million-dollar settlement on behalf of about 40 investors
against Deutsche Bank Securities. When Ted moved back to his native Utah, | formed Taylor Law Office, where |
continued my focus on the litigation/arbitration of investment fraud claims, representing both investors and investment
firms.

Taylor Law Office is now ARIES LEGAL — and the change is more than just a new name. Once | began focusing my
law practice exclusively on advocacy for victims of investment fraud, consumer fraud, and employer misconduct, |
sought a new company name and logo to depict this new emphasis. Although | do not follow astrology, | chose the
name “Aries” because of the traits typically associated with that sign: assertive, enterprising, determined, confident,
enthusiastic, passionate, and energetic. The symbol for Aries is the ram, which inspired our new logo. The ram is
known for its strength, tenacity, and fearlessness. Those are qualities you may expect when you hire ARIES LEGAL
to represent you.

Courtney Werning, Esq.
Meyer Wilson Co., LPA
Columbia, Ohio

As an attorney with Meyer Wilson, Courtney M. Werning devotes her practice to the representation of investors who
have claims against their investment advisors and brokerage firms. Her practice includes litigation in state courts and
various alternative dispute resolution venues, and she has tried arbitrations to verdict before the Financial Industry
Regulatory Authority, the National Futures Association, and the American Arbitration Association. Courtney’s recent
civil cases and arbitrations have involved allegations related to unsuitable investment strategies, fraud and
misrepresentation, Ponzi schemes, legal malpractice, elder financial abuse, and securities act claims. She has
published several articles addressing investors’ issues for the Ohio Association of Justice and the Ohio Division of
Securities, and she frequently contributes to the Meyer Wilson Fraud and Investigation Blog. Courtney is admitted to
practice law in the state of Ohio. She is currently a member of PIABA and is qualified as a FINRA Arbitrator. She is
also a member of the Central Ohio Association for Justice, the Ohio Association for Justice, and the Ohio State Bar
Association.
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Joseph Wojciechowski, Esq.
Stoltmann Law Offices, P.C.
Chicago, lllinois

| am the managing partner at Stoltmann Law Offices and have been a licensed attorney since November 2009. | have
been with Stoltmann Law Offices since March 2005. Prior to Stoltmann Law Offices, | had a short stint as a paralegal
with a Chicago securities defense firm, Mallon & Johnson. | am responsible for the day to day operations of the firm,
docket and case management. Personally, | handle all aspects of case management from potential client/case intake
to trying the case. | have successfully briefed, argued, and defeated numerous motions to dismiss before dozens of
FINRA arbitration panels and courts of law. | have successfully briefed motions to vacate arbitration awards before
the Central District of California, Northern District of lllinois, and participated in appeals before the Ninth Circuit Court
of Appeals. | have appeared before FINRA arbitration panels in hundreds of cases and successfully mediated over
one hundred investor cases. | also have experience appearing in the Circuit Court of Cook County, Circuit Court of
DuPage County, Northern District of Illinois, American Arbitration Association ("AAA") both under the Commercial
Rules and Consumer Rules, and the Judicial Arbitration/Mediation Services (JAMS). My legal practice experience is
mostly in representation of investor interests, whatever the venue. | also do commercial/business disputes, civil
litigation, and class work.

| have been a member of PIABA since 2009 and have participated as a member of the SRO committee, annual
meeting committee, and other subcommittees on discovery abuses and E-discovery. | am a former Editor-in-Chief
and Managing Editor of the PIABA Bar Journal, previously authored the “Cases and Materials" article which appears
in every journal, and have previously authored “Investors, Cornered.”

William B. Young, Jr., Esq.
Colling, Gilbert, Wright & Carter
Orlando, Florida

Prior to attending law school, Mr. Young spent over eight years working in the securities industry. During that time
period, he was a Vice President at a global securities and money management firm located in Winter Park, Florida,
holding licenses as a General Securities Registered Representative (Series 7), a Registered Investment Advisor
Representative (Series 65), a Uniform Securities Agent State Law Examination (Series 63) and Florida Insurance and
Variable Annuity. Mr. Young joined the firm of Colling Gilbert Wright & Carter in September 2006 after spending
several years practicing plaintiff-side securities litigation with Hooper & Weiss, LLC. He continues to focus his
practice on assisting clients recoup investment losses due to brokerage firm negligence and fraud.

Mr. Young also serves as a County Court Mediator in the Orange County Florida Court System. The Supreme Court
of Florida, and the Florida Pro Bono Coordinators Association recognized Mr. Young for exceptional pro bono service
in 2006 and each following year through 2019. Mr. Young has personally litigated and resolved several hundred
FINRA (formerly NASD) arbitration Claims, many resulting in Claimants receiving monetary awards through live
arbitration hearings.
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Philip M. Aidikoff, Esq., Director Emeritus
Aidikoff, Uhl & Bakhtiari
Beverly Hills, California

Philip M. Aidikoff is a partner in the law firm of Aidikoff, Uhl & Bakhtiari and exclusively represents clients in securities
arbitration and litigation. Mr. Aidikoff graduated from the University of California at Berkeley in 1969 where he was on
the Dean'’s List and obtained his Juris Doctor degree from Southwestern University School of Law in 1975 where he
was a member of Law Review. He is a past President and Director Emeritus of the Public Investors Arbitration Bar
Association (PIABA). He served a five-year term (with three years as chair) on the National Arbitration and Mediation
Committee of FINRA (formerly the NASD) which provides recommendations on rules, regulations and procedures
governing arbitrations, mediations and dispute resolution. He served as one of three public members of the Securities
Industry Conference on Arbitration (SICA), which was created with the support of the Securities and Exchange
Commission to help protect the interests of public investors in securities arbitration. He also served as one of two
investor advocates on the Securities Investor Protection Corporation (SIPC) Modernization Task Force. He served as
a member of the FINRA Arbitration Task Force (2014-2015) which provided recommendations aimed at improving the
transparency, impartiality and efficiency of securities arbitration. Mr. Aidikoff was recognized as a 2005, 2006, 2007,
2008, 2009, 2010, 2011, 2012, 2013, 2014, 2015 and 2016 Southern California Super Lawyer and was profiled in the
February 2012 issue of Southern California Super Lawyers Magazine. He was also named by the National Law
Journal as one of the 50 Litigation Trailblazers & Pioneers (2014). His legal rating as an attorney is the highest
available “AV”.

Mr. Aidikoff has spoken before numerous professional and lay groups on the topic of stockbroker abuse and the
handling of arbitration and litigation involving brokers and firms. He has authored or co-authored a number of articles
including: Broker Abuse: Recovering for your Client, Los Angeles Trial Lawyers Advocate (1993); Take it or Leave it:
Case Evaluation and Retention, Practicing Law Institute Securities Arbitration Handbook (1995); Recognizing and
Evaluating Stockbroker Liability, Consumer Attorneys Association of Los Angeles Convention (1995); The Brave New
World of Banks Selling Securities: Offline and Online, Practicing Law Institute Securities Arbitration Handbook (1996);
Stockbrokerage Firm Liability: A Pre-Litigation Analysis, Consumer Attorneys Association of Los Angeles Advocate
(1996), reprinted in the Arizona Trial Lawyer Association Advocate (January 1997); Recognizing and Guarding
Against Fiduciary Abuse, National Guardianship Association Annual Convention (1996); Control Person Liability in
the Securities Industry: A Legal Overview and Practical Applications, Practicing Law Institute Securities Arbitration
Handbook (1997); Liability of Control Persons at Second Tier Firms, Public Investors Arbitration Bar Association
(1997); Clearing Firm Liability: A Forward Looking Analysis, Practicing Law Institute Securities Arbitration Handbook
(1998); Why Shouldn’t Clearing Firms be Liable, Public Investors Arbitration Bar Association (1998); Motion Practice
in Securities Arbitration: A Claimants Point of View, Public Investors Arbitration Bar Association (1999); Selective
Recession and the Offset Defense in Securities Cases: A Survey of the Law, Public Investors Arbitration Bar
Association (2000); After the Correction: Are Your Losses Recoverable?, American Pathology Foundation (2001);
2001: An Update On Best Execution and Suitability Standards For Online Trading, Public Investors Arbitration Bar
Association (2001); Arbitration: Can It Be Waived?, Practicing Law Institute Securities Arbitration Handbook (2002);
Comments on The Claimants Bar On Proposed Changes In The Expungement Process, The Association of the Bar
of the City of New York (2002); Due Diligence or Dont: Pre-Filing Considerations and Claim Drafting, Public Investors
Arbitration Bar Association (2003); Confidentiality and Compliance Manuals: The Fight for Unfettered Access, Public
Investors Arbitration Bar Association (2004), republished in the Practicing Law Institute (2005); From Wall Street to
Main Street: A Guide to Litigation Over Hedge Funds Sold by Brokerage Firms to Retail Investors, Public Investors
Arbitration Bar Association (2005); / Didn’t Say That / Oh Yes, You Did: The Use of Court Reporters in Securities
Arbitration, Public Investors Arbitration Bar Association (2005); Third Party Money Managers: Brokerage Firms Duty
to Monitor and Resulting Liability, Practicing Law Institute (2005); A Practical Guide To The New NASD Code of
Arbitration Procedure For Customer Disputes, Practicing Law Institute Securities Arbitration Handbook (2006);
republished Public Investors Arbitration Bar Association (2006); Trying Asset/Mortgage Backed Securities Cases: A
Practical Guide, Public Investors Arbitration Bar Association (2007); Wall Street Does It Again: The Auction Rate
Securities Fraud, Public Investors Arbitration Bar Association (2008); The Prospectus Defense: Defeating It As A
Matter of Fact and Law, PIABA Bar Journal, Vol. 16, No. 4 (2009); Discovery of Regulatory Documents: Debunking
the Myth of the SEC Privilege in Securities Arbitration, Public Investors Arbitration Bar Association (2010); Arbitrators
Misclassified: Looking Back to Move Forward, PIABA Bar Journal Vol. 18, No. 1 (2011); Discoverability Of Wells
Submissions: What They Are And How To Get Them, PIABA Bar Journal Vol. 19, No. 2 (2012); FINRA Six—Year
Eligibility Rule 12206: The Purchase Date is Often Not the Triggering “Occurrence or Event Giving Rise to a Claim”,
PIABA Bar Journal Vol. 20, No. 1 (2013); Market Adjusted Damages in the FINRA Forum, PIABA Bar Journal Volume
21, No. 2 (2014), reprinted in the Consumer Attorneys Associations for Southern California Advocate (April 2016);
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and most recently published The Use of Third Party Subpoenas to Determine a Brokerage Firm’s Pre-Hiring Due
Diligence and Post-Hiring Supervision, Public Investors Arbitration Bar Association (2015).

Mr. Aidikoff has served on the faculty of the Practicing Law Institute (1996, 1997, 2002), NASD Fall Securities
Conference (2002, 2004, 2005, 2006), NASAA Enforcement Conference (2002, 2004), NASAA Attorney/Investigator
Training Conference (2006), University of Cincinnati School of Law Symposium-Twenty Years after Shearson v.
McMahon (2007), SCMA Conference (2005), NERA Securities Litigation Seminar (2004), New York City Bar
Securities Arbitration program (2002), Los Angeles County Bar Association Securities Arbitration program (2006,
2011, 2013 and 2015), the NASD faculty for training of discovery arbitrators, and on the JAMS faculty for training of
securities arbitrators. He was a member of the NASD Neutral Roster Task Force (2005-2006), the FINRA Arbitrator
Training Task Force (2009- 2010), FINRA Discovery Guide Task Force (2010-2013) and National Roundtable on
Consumer and Employment Dispute Resolution, Pepperdine University 2012. He has appeared on CNBC, CNN/fn,
PBS Nightly Business Report, National Public Radio, CBS Radio, and the Business Channel addressing investor
rights topics, and has been quoted on securities matters in the Wall Street Journal, the Dow Jones News Service,
Newsweek, Reuters, Fortune Magazine, Business Week, Money Magazine, Bloomberg News Service, Forbes,
Medical Economics, Registered Representative, The New York Times, USA Today, The Los Angeles Times, The
Washington Post and other national and local press. For five years he wrote a weekly column in the Palm Springs
Desert Sun on issues of interest to investors.  (www.securitiesarbitration.com)

Robert S. Banks, Jr., Esq., Director Emeritus
Samuels Yoelin Kantor, LLP
Portland, Oregon

Bob Banks has been practicing law for 36 years. He represents individuals and businesses in disputes with financial
advisors, legal malpractice cases, and in business tort and minority shareholder rights cases. Mr. Banks has been an
adjunct professor at Lewis and Clark Law School in Portland, Oregon. He practices at Banks Law Office PC in
Portland, Oregon.

Honors

2017 Investor Champion Award, given by the North American Securities Administrators Association
(NASAA)
. Distinguished Service Award, Public Investor Arbitration Bar Association (PIABA), 2016
Distinguished Service Award, Federal Bar Association, Oregon Chapter
Director Emeritus, PIABA
PIABA President’'s Award,” For Leadership Efforts In Protecting Investors Throughout the Country”
Oregon Super Lawyers, 2006 — 2019, every year that it has existed in Oregon
Chambers Best Lawyers In America
Best Lawyers in America — Securities Law
Martindale Hubbell Law Directory, Highest Rating
Multi-Million Dollar Advocates Forum

Bar Leadership Positions
Past President and 10-year board member, PIABA
Past Chair, Oregon State Bar Securities Regulation Section
Past Chair, Oregon State Bar Alternative Dispute Resolution Section
Past President, Federal Bar Association, Oregon Chapter
Past Chair, FINRA Arbitrator Training Committee Task Force, 2008-2009

Current Bar Committees
Investor Representative Member, FINRA National Arbitration and Mediation Committee (NAMC)
Chair, Rules and Procedures Subcommittee for FINRA’s NAMC
Member, National Federal Judicial Selection Committee, American Constitution Society

Selected Publications
. “Securities Arbitration” Chapter in Oregon State Bar Manual on Arbitration and Mediation, to be published in
2019
PIABA Bar Journal Vol. 21, No. 3 2014, Muzzling the Claimant: Due Process Denied in FINRA
Expungement Hearing

Northwest Securities Institute CLE, Investment Portfolio and Brokerage Statement Danger Signals, July
2013 osbar.inreachce.com

Practicing Law Institute, 1 Securities Arbitration 2006 at 225, The NASD’s Explained Awards Rule Filing
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Practicing Law Institute, 1 Securities Arbitration 2003 at 253, Clearing Firms and the 2002 Uniform
Securltles Act: What You Didn’t Know Could Have Hurt You
. Practicing Law Institute, Securities Arbitration 2001 at 565, Clearing Firms, The Uniform Securities Act, and
Korugav Fiserv Correspondent Services, Inc.

Practicing Law Institute, Securities Arbitration 2000 at 995, Investor Protection-Not! SIPC and The Securities
Investor Protection Act of 1970

Practicing Law Institute, Securities Arbitration 2008 A Comment On the Financial Industry Regulatory
Authority’s Proposed Rules On Motions To Dismiss.

Selected Speaking Engagements

“Challenges in Administering a Large Receivership” National Association of Federal Equity Receivers
(NAFER) Seattle, Washington, (January, 2019)

“Recent Developments at FINRA” Northwest Securities Institute, Seattle (May 2018)

“View From the Claimant’s Perspective” CNA Insurance Broker-Dealer Conference, Tampa (March 2018)

“Becoming a FINRA Arbitrator,” with FINRA Executive Vice President and Director of Dispute Resolution,
Rlchard Berry (April 2017)

“Ethics Issues for Securities Lawyers” Oregon State Bar 35th Annual Northwest Securities Institute (April
2015)
: “What Every Securities Lawyer Should Know About Arbitration, Forum Selection, and Choice of Law
Provisions” Oregon State Bar Securities Regulation Section Meeting (January 2014)

“Remedies and Recompense: An Examination of Securities Arbitration and Class Actions” North American
Securmes Administrators Association (NASAA), Washington D.C., (October 7, 2013)

“Detecting Anomalies in Investment Statements* Oregon State Bar seminar (July 16, 2013)

“Recent Developments at FINRA,” 3rd Annual Northwest Securities Institute seminar (May 2013)

“Securities Arbitration Cases” Oregon Trial Lawyers Association Business Litigation Section Meeting
(February 2011)

Selected Court Decisions

Brown v. Price, WL 3207235 2017 (D. Or. 2017) Representing Aequitas Investors

Amerivest v. Maloof, Oregon Court of Appeals, No. A144457 (Pending) Representing North American
Securities Administrators Association as Amicus Curiae

Boyer v. Salomon Smith Barney, Inc. 344 Ore. 583 (2008) Representing Public Investors Arbitration Bar
Association as Amicus Curiae)

Houston v. Seward & Kissel, LLP, 2008 U.S. Dist. LEXIS 23914 (March 27, 2008)

Marshall, et al. v.McCown DelLeeuw, 391 F. Supp. 2d 880 (D. Idaho 2005)

Estate of Aguirre v. Koruga (1) 2002 U.S. App. LEXIS 14632 (9th Cir. 2002)

Koruga v. Fiserv Correspondent Services, Inc., 183 F. Supp.2d 1245 (D.Or. 2001), 2002 U.S. App. LEXIS
6439 (9th Cir. 2002)

Prior Clients

Bob has served a broad array of individuals, organizations and groups, including physicians, teachers, gas pipeline
workers, attorneys, judges, investment advisors, accountants, NBA basketball players, a former US Congressman,
FINRA (opposing broker expungement), North American Securities Administrators Association and Public Investors
Arbitration Bar Association (as amici curiae), retirees, and many others who have been victims of negligent
investment advice and

fraudulent conduct.

Educational Background
Reed College, B.A. 1977
University of Wisconsin Law School, J.D. 1982

Bar Memberships
Oregon, Washington.

Other
Finra Arbitrator Since 1989
Arbitration Services of Portland Arbitrator

Personal

Bob was born in New Jersey and grew up in upstate New York. He moved to Portland to attend Reed College and has
considered himself to be an Oregonian for 40 years. He has completed 10 marathons, (2:46 PR), backpacked
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throughout the NW, and is an avid fly fisherman. He is married to Valerie Banks (25 years) and they have two adult
sons.

Hugh D. Berkson, Esq.
McCarthy, Lebit, Crystal & Liffman Co., LPA
Cleveland, Ohio

Hugh D. Berkson is a Principal attorney with McCarthy Lebit Crystal & Liffman Co., L.P.A., in Cleveland, Ohio, and
focuses his practice in securities arbitration and litigation. After gaining extensive trial experience in both business
and personal injury litigation, he began representing injured investors. Hugh tries and arbitrates investment cases and
performs much of the required technical analysis.

Hugh obtained a business degree in Finance from the University of Texas at Austin and is a graduate of Case
Western Reserve University School of Law, where he was a member of the Order of the Barristers and received both
the American Jurisprudence Award (National Mock Trial) and the Jonathan M. Ault Mock Trial Prize. He later served
as an Adjunct Professor at Case Western Reserve University School of Law, where he taught trial practice. Hugh

is “AV Preeminent” rated by Martindale Hubbell, has been ranked as an Ohio “Super Lawyer” every year since 2013,
and maintains a 10.0 “Superb” rating on Avvo.

Hugh has served on PIABA’s Board of Directors since 2011, and his term as President of PIABA ends with this
annual meeting.

Scot D. Bernstein, Esq., Director Emeritus
Law Offices of Scot D. Bernstein
Folsom, California

Mr. Bernstein has practiced law in California since 1980. For more than a dozen years, he has concentrated his
practice on representing plaintiffs in class actions. He has been named class counsel in more than 25 cases,
including both employment (wage-and-hour) and privacy class actions. He has been co-counsel in successful
appeals that resulted in published decisions as well. He also has served as counsel in cases involving securities and
franchise law violations, unfair competition, unlawful business practices and false advertising. And he has handled
numerous arbitration matters, including one that resulted in an unusual judgment that is viewable on his website.

Mr. Bernstein studied engineering and economics at UCLA, where he received his bachelor's degree Magna Cum
Laude in 1977 and was an officer of the UCLA chapter of Tau Beta Pi, the engineering honors society. He was a
member of Omicron Delta Epsilon (economics honors society) and Phi Beta Kappa as well. He received his Juris
Doctor degree at Boalt Hall School of Law, University of California at Berkeley, in 1980.

Mr. Bernstein is a member of the board of directors of the California Employment Lawyers Association (“CELA”), an
association of more than 1,200 attorneys dedicated to representing employees in employment disputes. He currently
co-chairs CELA’s Legislative Committee and serves on its Wage and Hour Committee as well.

Mr. Bernstein served for eleven years as a director of the Public Investors Arbitration Bar Association ("PIABA"), a
national association of attorneys dedicated to representing investors in disputes with the securities industry. He has
published numerous articles in the PIABA Bar Journal and its predecessor, The PIABA Quarterly. Since 2008, he
has worked hard to help PIABA defeat multiple attempts to pass legislation that would have created a broad new
exemption for securities sold through general solicitation and general advertising in California. More recently, he has
negotiated with the sponsors of those prior bills to arrive at a bill, supported by PIABA, which would be beneficial to
investor protection. Mr. Bernstein has given continuing legal education lectures to PIABA, the North American
Securities Administrators Association, CELA and other professional groups on investors’ rights and remedies and on
employees’ rights under the wage and hour laws. He is a member of the National Employment Lawyers Association
(“NELA”) as well.

Reported Cases. Mr. Bernstein has served as co-counsel in successful federal and state appeals:

Kirby v. Immoos Fire Protection, Inc. (2012) 53 Cal.4" 1244 (co-counsel for successful appellants);

Stop Youth Addiction v. Lucky Stores, 17 Cal.4th 553, 950 P.2d 1086, 71 Cal.Rptr.2d 731 (1998) (attorney for amicus
curiae in support of successful appellant);

Lippitt v. Raymond James Financial Services, et al., 340 F.3d 1033 (9™ Cir. 09/22/2003)

(co-counsel for successful appellant);

Lazarin et al. v. Total Western, Inc. (2010) 188 Cal.App.4th 1560, 116 Cal.Rptr.3d 596, review denied, Jan. 19, 2011,
S188164 (co-counsel for successful appellant).
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Mr. Bernstein has been recognized as a Northern California Super Lawyer® every year from 2010 through 2019.

Steven B. Caruso, Esq., Director Emeritus
Maddox, Hargett & Caruso P.C.
New York, New York

Steven B. Caruso, the Resident Partner in the New York City office of Maddox Hargett & Caruso, P.C.
(www.investorprotection.com), concentrates his practice on the representation of individual, high net worth and
institutional investors in securities arbitration and litigation proceedings.

Mr. Caruso is the Chairman and a public member of the National Arbitration and Mediation Committee (“NAMC”) of
the Financial Industry Regulatory Authority (“FINRA”); former Chairman of the Discovery Task Force Committee of
FINRA; former member of the Nasdag OMX BX Arbitration Committee; former member of the Securities Investor
Protection Corporation (SIPC) Modernization Task Force; Director Emeritus and former President of the Public
Investors Arbitration Bar Association (“PIABA”); testified before the U.S. House of Representatives, Committee on
Financial Services, Subcommittee on Capital Markets, Insurance and Government Sponsored Enterprises, in March
2012 and September 2010; and has served as a judge for the Yale University Mock Trial Invitational Tournament and
for Invest-Write, the national investment strategy writing competition sponsored by the Securities Industry & Financial
Markets Association (SIFMA) Foundation.

Among the publications that Mr. Caruso has authored are An Introduction to FINRA’s National Arbitration and
Mediation Committee, The Neutral Corner, FINRA Dispute Resolution, Vol. No. 1 (2018); Post-Settlement
Expungements: An Investor Protection Problem that Continues to Wait for a FINRA Solution, Practising Law Institute,
Securities Arbitration (September 2017); Non-Attorney Representatives — Do They Present a Clear & Present Danger
to the Integrity of FINRA Arbitration, Association of the Bar of the City of New York, New York, N.Y. (May 2017);
Arbitrator Disclosures: Requests for Additional Information, The Neutral Corner, FINRA Dispute Resolution, Vol. No.
4 (December 2016); Ethical Implications of the Phantom Designation of Expert Witnesses in FINRA Securities
Arbitration Proceedings, Practising Law Institute, Securities Arbitration (September 2016); Definition of a FINRA
Customer: To Be or Not To Be — That Is the Ultimate Question, Practising Law Institute, Securities Arbitration (July
2015); Discovery in FINRA Arbitration, The Neutral Corner, FINRA Dispute Resolution, Vol. No. 2 (2015); FINRA Six-
Year Eligibility Rule 12206: The Purchase Date is Often Not the Triggering Occurrence or Event Giving Rise to the
Claim, PIABA Bar Journal, Volume 20, No. 1 (September 2013); All Public Arbitrator Panels: A More Level Playing
Field, Practising Law Institute, Securities Arbitration (August 2013); Arbitrator Challenges Under the FINRA Code of
Arbitration Procedure for Customer Disputes, Practicing Law Institute, Securities Arbitration (August 2010); The
Mandatory Industry Arbitrator: An Endangered Species on the Precipice of Extinction, Practising Law Institute,
Securities Arbitration (August 2009); Sunshine May be the Best Disinfectant for What Ails Securities Arbitration: A
Discussion of the 2008 SICA Empirical Study of Fairness, Practising Law Institute, Securities Arbitration (August
2008); Effective Closing Statements From the Perspective of Counsel for the Customer-Claimant, New York State
Bar Association, Securities Arbitration 2007 (November 2007); Essential Principles for Honorable Arbitrators,
Practising Law Institute, Securities Arbitration (August 2007); Motions to Dismiss: A Predatory Tactic That Must be
Extinguished, Association of the Bar of the City of New York, New York, N.Y. (June 2007); Ethical Standards for
Securities Arbitrators: A Statistical Perspective of Potential Partiality (Bias), Practising Law Institute, Securities
Arbitration (August 2006); Arbitrator Training in the Securities Dispute Arena, The Review of Securities &
Commodities Regulation (January 2005); Discovery Objections Which are Irrelevant, Unduly Burdensome and are
Reasonably Calculated to Lead to the Concealment of Admissible Evidence, New York State Bar Association,
Securities Arbitration 2004 (October 2004); Model Arbitrator Instructions: Luxury or Emerging Necessity, Practising
Law Institute, Securities Arbitration (August 2004); Ethical Considerations in Settlement Agreements, Association of
the Bar of the City of New York, New York, N.Y. (June 2004); Examination of the Adverse Broker: Unimpeachable
Questions with an Internet Twist, Practising Law Institute, Securities Arbitration (August 2001); On-Line Trading: The
New Frontier, Practising Law Institute, Securities Arbitration (July 1999); and NASD Arbitration Discovery Procedures
: Knowing Your Customer From the Securities Professional Perspective, American Bar Association, Section of
Litigation, Committee on Securities Litigation (August 1995).

Jason Doss, Esq., Director Emeritus
The Doss Law Firm
Marietta, Georgia

Jason Doss has represented investors in NASD and FINRA arbitrations for approximately sixteen (16) years. The
Doss Firm, LLC, established by Jason Doss in January 2009, is a successful law firm primarily devoted to
representing aggrieved consumers across the United States against financial services companies for mismanaging
investments and engaging in financial fraud. The attorneys of the firm have represented almost 1000 clients and have
a combined 45 years of experience representing individual retail investors, institutional investors, and businesses in
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financial fraud litigation, securities arbitrations, and collective and class actions. Jason Doss has represented dozens
of investor clients in disputes with broker-dealers involving the unsuitable recommendations of life insurance products
including but not limited to fixed-indexed and variable annuities. Since its inception, The Doss Firm has recovered
tens of millions of dollars for investors and consumers.

In 2018, Jason Doss was selected by a federal court to serve as one of twelve attorneys to lead the Equifax Data
Breach case on behalf of all consumers and small businesses across the country. The case is currently pending in
the United States District Court, Northern District of Georgia.

Jason Doss was primarily responsible for originating a nationwide consumer class action consisting of approximately
420,000 policyholders in equity-indexed annuities against Allianz Life Insurance Company, Linda L. Mooney et. al. v.
Allianz Life Insurance Company of North America, 06-cv-545, United States District Court of Minnesota. His former
law firm Page Perry, LLC was co-lead counsel with two other firms.

Jason Doss has co-authored two books, Doss, J. and Frankowski, R., A Practitioner’s Guide To Securities Arbitration
(2013), American Bar Association (225 pages) and Armstrong, F. and Doss, J., The Retirement Challenge: Will You
Sink or Swim? (Jan. 2009), FT Press, Prentice Hall Publishing (266 pages). A Practitioner’s Guide To Securities
Arbitration is used by law schools and practitioners across the country as a resource to help navigate the FINRA
arbitration process. The Retirement Challenge: Will You Sink or Swim? is in bookstores across the country and is
designed to help consumers avoid the pitfalls of investing and avoid becoming a victim of financial fraud.

Jason Doss is a past-President of the Public Investor Arbitration Bar Association (PIABA), a bar association of
attorneys that represent investors in FINRA arbitrations. He also founded The PIABA Foundation, a Foundation
devoted to preventing investment abuse, and currently serves as its President. In addition, Jason Doss helped create
the Investor Advocacy Clinic at Georgia State University College of Law, a law clinic that represents investors pro
bono in FINRA arbitration with investment losses too small for them to hire a private attorney.

Over the last ten years, Jason Doss has been quoted many times by major publications and news organizations
about topics involving financial fraud including USA Today, The Wall Street Journal, The New York Times, Reuters,
The Associated Press, Bloomberg, AARP Magazine, The Street, and The Atlanta Journal Constitution.

Michael S. Edmiston, Esq.
Jonathan W. Evans & Associates
Studio City, California

Michael S. Edmiston is an attorney at Jonathan W. Evans & Associates in Studio City, California. He has practiced
with the firm since 2006. Prior to entering private practice, Michael served as a Senior Staff Attorney with NASD
Dispute Resolution (now FINRA) in Los Angeles, California (1997-2001), and as a Business Manager with JAMS in
Dallas, Texas and Orange, California (2001-2005).

His practice focuses on representing investors before FINRA, private commercial arbitration forums, and in state and
federal court. His work continues to result in successful recoveries for clients by way direct negotiation, mediation,
and contested arbitrations. Michael volunteers his time to Community Legal Aid SoCal working with senior citizens in
a variety of civil and administrative matters.

In 2015, Michael became a Director of PIABA and will be serving as its EVP for 2020-2021. He previously served as
the organization’s Treasurer, Secretary, and as chair and co-chair of various committees. Michael has and continues
to serve with the PIABA Bar Journal, including stints as Editor (2011-2012), Managing Editor (2013), Editor in Chief
(2014-2015), and Advisor (2016 to present). He also authored and/or co-authored several articles and other
materials for the Bar Journal and other publications.

Michael is a 1994 graduate of Whittier College, with B.A.s in both Business Administration and Economics. In 1997,
he obtained his J.D. from Pepperdine University School of Law, and was admitted to the California Bar later that
same year. He received his Master’s Degree in Dispute Resolution from Pepperdine in 2001.

Benjamin P. Edwards, Esq.
University of Nevada, Las Vegas William S. Boyd School of Law
Las Vegas, Nevada

Benjamin Edwards is an Associate Professor of Law at the University of Nevada, Las Vegas. He researches and
writes about securities and corporate law.
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Samuel B. Edwards, Esq.

2020 PIABA President

Shepherd, Smith & Edwards, LLP
Houston, Texas

Sam Edwards is a Houston based Securities Litigation and Arbitration attorney with a national practice. Sam and his
firm, Shepherd, Smith, Edwards & Kantas, focus primarily on representing investors who have been injured. That
has included the representation of individual investors, small hedge funds, community banks, pension plans and
municipalities, including state governments. Sam received his BA from the University of Texas at Austin and his law
degree from the University of Houston Law Center. Sam began working on investment disputes while still in law
school and joined his current firm shortly after graduation. Wanting to become even more specialized in this area of
law, Sam made the seemingly insane decision to continue his education, earning an LL.M. from Georgetown
University Law Center in 2015 in Securities Law and Financial Regulation. Sam received the Thomas Bradbury
Chetwood Prize at Georgetown, an award given to the student with the highest grade point average in the LL.M.
program.

Sam was previously has been a member of FINRA’s National Arbitration and Mediation Committee, where he worked
with other attorneys, both claimants and respondents attorneys, to help make better rules and procedures for FINRA
arbitration participants. Sam has also been a member of PIABA for almost 20 years, serving on humerous
committees, was formerly the editor-in-chief of the PIABA Bar Journal and has been on the PIABA Board of Directors
since 2013. Sam is the current President of PIABA.

Adam Gana, Esq.

2020 PIABA Secretary
Gana Weinstein LLP
New York City, New York

Adam Gana is the managing partner of Gana Weinstein LLP. His practice focuses on all aspects of securities
arbitration, complex commercial and business litigation. As a seasoned trial lawyer, Mr. Gana's experience includes
litigation in both State and Federal Courts as well as in various alternative dispute resolution venues. As lead
counsel, he has tried more than forty cases to verdict before the state and federal trial and appellate courts, AAA,
JAMS, NFA and FINRA and has settled hundreds more cases through mediation and direct negotiation.

Mr. Gana was named in the New York Super Lawyers Rising Stars® for eight straight years (an honor given to the top
5% of attorneys), ranked AV® Preeminent™ by Martindale - Hubbell™ (the highest honor offered), and ranked by the
National Trial Lawyers as one of the Top 100 attorneys in the state of New York.

Scott llgenfritz, Esq., Director Emeritus
Johnson, Pope, Bokor, Ruppel & Burns, LLP
Tampa, Florida

Scott C. llgenfritz is a partner in the law firm of Johnson, Pope, Bokor, Ruppel & Burns, LLP, and practices in the
firm's Tampa, Florida, office. Scott has spent his entire thirty-four year legal career with Johnson, Pope. Over the
years, Scott has had a varied commercial and business litigation practice, which has included securities arbitration
and litigation, commercial tort litigation, professional malpractice litigation, corporate litigation, real estate-related
litigation, and contract litigation. Since 1997, Scott has been Board certified by The Florida Bar as a Business
Litigation Lawyer. Since 1997, Scott has been Board certified by The Florida Bar as as Business Litigation Lawyer.
In 1992, Scott began representing investors in claims against broker/dealers, stockbrokers, investment advisors, and
other financial professionals. Since the late 1990’s, a primary focus of Scott’s practice has been representing
investors in securities arbitration and litigation matters. Scott has been a member of the Public Investors Arbitration
Bar Association (“PIABA”) since 1997. He served on PIABA’s Board of Directors from 2008 until 2017. Scott served
as President of PIABA from November, 2012, through October, 2013. During his term as President, he authored
PIABA's expungement study. In 2017, Scott was recognized by PIABA as a Director Emeritus. Scott has been
regularly recognized by his peers through inclusion in such publications as Florida’s Super Lawyers (2007-2014) and
Best Lawyers in America (2012-2017).
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Marnie C. Lambert, Esq.
Lambert Law Firm, LLC
Columbus, Ohio

Marnie C. Lambert is a 1992 graduate of the Pepperdine University School of Law in Malibu, California. She has
spent the past 15 years representing investors across the country in securities disputes with firms and
representatives licensed by FINRA, the SEC and various states’ securities divisions. She has represented investors
in arbitration cases processed by FINRA, JAMS and AAA, as well as in court cases on a state and federal level.

Ms. Lambert has been an active member of the Public Investors Advocate Bar Association (“PIABA”) since 2005,
serving on the Board of Directors for the past 8 years (as Treasurer, Executive VP/President Elect and President from
2014-2017). She has participated in several panels over the years at PIABA Annual Meetings and she was panelist
at the Practising Law Institute’s Securities Arbitration Programs in New York City in 2017 and 2018. She has been an
appointee to the Ohio State Bar Association (“OSBA”) Annual LGBTQ (and Allies) Diversity and Inclusion Conference
Planning Committee since 2011 (serving as Co-Chair in 2016) and she was an appointee to the OSBA’s Litigation
Section Council from 2005-2012.

Ms. Lambert has a reputation for her no-nonsense approach to cases and she is well-respected by clients, co-
counsel, opposing counsel, arbitrators, mediators, and judges alike. She is licensed to practice law in the states of
Ohio and California and in all United States District Courts in Ohio and California.

Christine Lazaro, Esq.
St. John’s University School of Law
Queens, New York

Christine Lazaro is a Professor of Clinical Legal Education and the Director of the Securities Arbitration Clinic at St.
John’s University School of Law. Professor Lazaro is also Of Counsel to the Law Offices of Brent A. Burns, LLC,
where she consults on securities arbitration and regulatory matters. Professor Lazaro has been a member of PIABA
since 2008. She served as its President from October 2018 through October 2019, and currently serves on its Board
of Directors. She is currently co-chair of the Association’s Fiduciary Standards Committee. Professor Lazaro also
serves on the FINRA Investor Issues Advisory Committee, and is a member of the Editorial Advisory Board of the
Securities Arbitration Commentator, and occasionally contributes to its Arbitration Alerts. Professor Lazaro speaks
and writes regularly on the topics of securities arbitration and the duties of brokers and brokerage firms.

Seth E. Lipner, Esq., Director Emeritus
Deutsch & Lipner
Garden City, New York

Seth E. Lipner is a Professor of Law at the Zicklin School of Business of Bernard M. Baruch College (CUNY) in New
York City, and a member of the finn Deutsch & Lipner in Garden City, New York. Professor Lipner is the author of
numerous scholarly articles and law books, including SECURITIES ARBITRATION DESK REFERENCE, co-authored
with Professors Joe C. Long and William Jacobson, and published each year by West Publishing. As a member of
Deutsch & Lipner, Mr. Lipner focuses his practice on representing investors and other individuals with grievances
against providers of financial services.

Professor Lipner was a founder of PIABA when it was created in 1990. He served as President in 1994-1995, and
again in 2000-200 I. He served as Secretary to the organization and on its Board of Directors since the organization's
inception until 2006, and now holds the title "Director Emeritus." Professor Lipner has appeared on CNN, NPR, BBC
and the Wall Street Journal Report, and is often quoted in publications such as Forbes, The New York Times,
Reuters, Business Week, Newsweek, the Wall Street Journal, Newsday, the New York Law Journal and the National
Law Journal. Professor Lipner speaks often to bar groups, and in continuing legal education programs, including

the New York State Bar Association, Practicing Law Institute and PIABA. He served on the National Arbitration and
Mediation Committee of the NASD from 1998 to 2002, and was at one time a member of the Board of Editors at
Securities Arbitration Commentator. He is now on the Editorial Board of the PIABA Bar Journal, and is a regular
contributor to the Journal.

Along with Lisa Catalano, he is the author of "The Tort of Giving Negligent Investment Advice," 39 University of
Memphis Law Review 663 (2009). His most recent law review article, "The Expungement of Customer Complaint
CRD Infonnation Following the Settlement of a FINRA Arbitration," is at 19 Fordham Journal of Corporate & Financial
Law 57 (2013). Professor Lipner's numerous columns and other writings can be found at DeutschLipner.com. and
Forbes.com.
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Mark E. Maddox, Esq., Director Emeritus
Maddox Hargett & Caruso, P.C.
Fishers, Indiana

Mark E. Maddox is a founding partner of Maddox Hargett & Caruso, P.C., one of the nation’s largest legal practices
concentrating on the representation of securities investors. He has concentrated his career representing investors in
disputes with stockbrokers and their firms.

From 1989 - 1991, Mr. Maddox served as the Securities Commissioner for the State of Indiana. During his tenure, he
also served on the Indiana Governor's Initiative on Economic Development Policy Panel. Mr. Maddox also led the
International Enforcement Committee of the North American Securities Administrators Association as its Chairperson.
He served on the Board of Directors of the Public Investor Arbitration Bar Association from 1994 - 2002 and from
2014-2017, and was its President from 1998 - 2000. Mr. Maddox was also a public representative on the NASD
Regulation's National Arbitration and Mediation Committee from 1996 - 1998 and 2003 — 2005, and was appointed its
Chair for the 2004 — 2005 term. He was admitted to practice before the U.S. Supreme Court in February 1995.

In 1991, Mr. Maddox opened his current private practice that concentrates in the representation of investors in
securities arbitration, litigation and regulation. He is a member of the Indianapolis Bar Association and the Indiana
State Bar Association where he is a Past Chair of the Securities Sub-Committee. He is an adjunct professor at Butler
University where he teaches Business Law to undergraduates.

Mr. Maddox is a graduate of Wabash College (magna cum laude), and earned his J.D. from Vanderbilt University in
1986. He has been a speaker and lecturer for various Continuing Legal Education and securities-related seminars
and has been published extensively, most notably the book Investor Rights for the 215t Century (2001).

Thomas D. Mauriello, Esq.
Mauriello Law Firm, APC
San Clemente, California

Tom Mauriello founded the Mauriello Law Firm, APC in 1996 after working at a large national plaintiffs’ securities
class action form and several small firms. Tom focuses on investment and consumer disputes, with customer FINRA
arbitrations constituting a large part of his practice. He also handles business litigation, consumer class actions, and
appeals.

Tom is a member of the California, New Jersey and Pennsylvania bars. He received his BA from Brown University in
1983 and JD from the University of San Diego School of Law in 1988. Prior to law school, he worked as a paralegal
in New York City for a law firm registering securities offerings with the SEC and state securities agencies. Following
law school, Tom served as a judicial clerk to Judge Robert E. Cowen of the U.S. Court of Appeals for the Third
Circuit.

Tom serves on the Administration of Justice Committee and the Mandatory Fee Arbitration Committee (as an
attorney-client fee arbitrator) with the Orange County Bar Association. He also serves on the PIABA Legislation
Committee and participated in PIABA’s “Hill Day” in March 2016. From 2012 through 2015, Tom served as Co-Chair
of the Legal Committee of the Angeles Chapter of the Sierra Club.

When he is not working, Tom enjoys spending time with his 17-year old daughter, surfing, wine tasting, fithess boot
camp, traveling, and playing keyboards in several rock bands.

David P. Meyer, Esq.

2020 PIABA Executive Vice President/President Elect
Meyer Wilson Co., LPA

Columbus, Ohio

David P. Meyer is the managing principal of Meyer Wilson, a national law firm with offices in Ohio, Michigan and
California.

Since starting the law firm in 1999, David has earned a national reputation for successfully representing investors
who are victims of investment fraud. He has represented more than 1,000 individual investors from all across the
country in securities arbitration and litigation. Meyer Wilson has also been appointed lead and co-lead counsel in
numerous consumer class actions across the country. The firm also represents hundreds of clients who suffered
serious injuries from dangerous drugs and defective medical devices. His firm has recovered more than
$350,000,000 for its clients.
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David is currently President-Elect of the Public Investors Advocate Bar Association (PIABA), a national association of
lawyers who represent individual investors in cases of investment fraud. He is also President-Elect of the Ohio
Association of Justice, the statewide bar of trial lawyers in the state of Ohio.

David P. Neuman, Esq.
Israels & Neuman PLC
Bellevue, Washington

David Neuman is an attorney who has been representing the interests of investors and consumers for over a decade.
Before co-founding Israels & Neuman in the Summer of 2014, Mr. Neuman worked for over seven years at a law firm
in Chicago which focused its practice on representing aggrieved and defrauded investors, mostly in FINRA
arbitration. Throughout his years of experience, Mr. Neuman has recovered millions of dollars in hundreds of FINRA
and court cases, on behalf of clients from over 40 states, as well as investors from the international community. In
addition to representing investors in FINRA Arbitration, Mr. Neuman has represented investors in numerous courts
throughout the U.S., as well as represented persons deceived by their insurance brokers and parties in shareholder
disputes.

Mr. Neuman is currently on the Board of Directors of PIABA. He is currently the co-chair of the Membership
Committee and has chaired several other committees. He is also an arbitrator with FINRA Dispute Resolution. David
Neuman is admitted to practice law in lllinois, Washington, and Florida, as well as several federal courts.

Mr. Neuman graduated with Honors from the University of lllinois in December 2001 with a B.S. in Finance. He
attended the Northern lllinois University College of Law and graduated Magna Cum Laude in May 2005. While at the
NIU College of Law, Mr. Neuman was on Law Review and was an Associate Justice for the Moot Court Society. In
addition, during his time at the NIU College of Law, he also was a research assistant for Professor David Gaebler and
researched various areas of contract, commercial, and consumer law.

Timothy J. O’Connor, Esq.
The Law Offices of Timothy J. O’Connor
Albany, New York

Timothy J. O'Connor maintains a private practice of law in Albany, New York and is licensed in New York and Florida.
He has been representing investors in securities brokerage customer claims since 1985. Mr. O’Connor has been a
solo practitioner since 2005, after having been affiliated with Ainsworth Sullivan for 21 years.

A graduate of Middlebury College (A.B. Economics, 1980) and the University of Denver College of Law (J.D. 1984),
Mr. O'Connor was nominated in the Fall of 2003 as the Inaugural Visiting Clinical Instructor for the Investor Rights
Project Securities Arbitration Clinic of Albany Law School of Union University in Albany, New York, funded through
the efforts of New York State Attorney General, Eliot Spitzer, from the proceeds of a settlement obtained against
several national securities brokerage firms involving allegations of analyst fraud and wrongdoing. Mr. O'Connor
served in this adjunct position through 2005.

In addition to his private practice, he is currently an Adjunct Lecturer at State University of New York at Albany,
teaching courses in Law in Financial Market Regulation and Technology in Financial Market Regulation.

He has also widely written on a number of topics relating to the topic of investors rights. Most recently, “Trends in
Supervisory and Clearing Firm Liability”(New York State Bar Association Continuing Legal Education Department —
“Securities Arbitration and Mediation 2017: The Courage to Simplify” — April 6, 2017).

Darlene Pasieczny, Esq.
2020 PIABA Treasurer
Samuels Yoelin Kantor LLP
Portland, Oregon

Darlene Pasieczny (pronounced “Pah-shetch-nee”) is a securities and fiduciary litigator, and leads the Investor
Defenders practice group at Samuels Yoelin Kantor LLP, based in Portland, Oregon. Darlene works all stages of
securities litigation and FINRA arbitration, fiduciary litigation in trust and estate disputes, elder financial abuse,
complex civil litigation, and related appeals. She represents investors nationwide to recover investment losses
caused by financial advisor misconduct or defective securities products. Previously, Darlene worked at Banks Law
Office PC, where she developed her concentration on securities litigation and FINRA arbitration.
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Darlene serves on the Board of Directors of the Public Investors Arbitration Bar Association (PIABA) and is a frequent
speaker on FINRA arbitration, trust and estate matters, and elder financial abuse prevention, recognition, and
recovery. Other professional affiliations include the Oregon State Bar, Washington State Bar, U.S. District Court for
the State of Oregon, Multnomah Bar Association, and the Gus J. Solomon American Inn of Court. Darlene earned a
B.A. from Reed College, Phi Beta Kappa, an M.A. from Columbia University, and J.D. from Lewis and Clark Law
School, magna cum laude. www.InvestorDefenders.com

Joseph C. Peiffer, Esq.
Peiffer Wolf Carr Kane & Conway, APLC
New Orleans, Louisiana

Joe is the Managing Shareholder of Peiffer Wolf Carr Kane & Conway, APLC. Based in the firm’s New Orleans office,
Joe has a wide-ranging practice focusing on cases that change lives. His practice consists of representing families
affected by IVF clinic malfeasance, representing individuals and institutions that have been harmed by investment
banks and brokerage firms, prosecuting ERISA class actions, and representing victims of labor trafficking,
unscrupulous drug companies and those who have suffered catastrophic injury.

Joe currently represents many families that have had their dreams of having biological children taken from them due
to the carelessness of IVF clinics. He is passionate about this work and understands the devastation that this causes
individuals and families, who have lost eggs or embryos due to the malfeasance of these clinics.

In his financial services practice, Joe has represented hundreds of individual retirees against their brokers in FINRA
arbitration. The highlights of this practice include representing 32 Exxon retirees in a 90-day FINRA arbitration
against Securities America that resulted in a $22 million verdict — one of the largest ever awarded by a FINRA
arbitration panel. He has also represented hundreds of Xerox and Kodak retirees against their brokers resulting from
the brokers’ fraudulent advice to retire and subsequent unsuitable investments. He has represented hundreds of
families in cases involving private placements and Ponzi schemes.

His financial services fraud practice included representing approximately 25 municipalities and hospitals around the
country in cases involving their issuance of auction rate securities. He also has litigated several ERISA class actions
against large financial services firms regarding their imprudent investments of retirement money and conflicts of
interest.

Joe has an active practice representing those who have been harmed by pharmaceutical products. He has
represented or currently represents hundreds of clients in cases involving serious injuries sustained by drugs such as
Pradaxa, Nuvaring, Invokana, Onglyza, and Essure. He represents approximately 800 clients in cases concerning
harm caused by Xarelto.

Finally, Joe represents victims of human trafficking and labor exploitation. In one such case, his clients allege that the
defendants have failed to pay overtime, improperly deducted for employee housing, and wrongfully held the plaintiffs’
passports while in the United States. He has travelled extensively to the Philippines for this case and another
involving a rig explosion.

The co-author of a treatise published by Thompson West, Litigating Business and Commercial Tort Cases, which is
updated yearly since 2011. Joe teaches and lectures extensively throughout the country. He created and/or taught
law school classes ranging from The Basics of Arbitration and Trial Advocacy, to Storytelling and Advocacy. He has
spoken at many national conventions on a variety of topics, including prosecuting large and multi-client claims,
brokers’ deficient advice to retire, and voir dire and ERISA class actions and FINRA arbitration.

Joe is frequently quoted by national publications regarding FINRA arbitrations and mismanagement of retirement
accounts. He has appeared in the USA Today, Wall Street Journal, Associated Press, New York Times, New York
Daily News, Los Angeles Times, Business Week, Investment News, Reuters, and many other publications. He also
has appeared on CNN.

Joe has received various awards and accolades. He was one of three Louisiana lawyers ranked by Chambers USA
for securities litigation in 2011. He was named as one of the fifty Leaders in Law by New Orleans City Business
Magazine. In 2014 Joe has been selected by his peers for inclusion in the 21st Edition of The Best Lawyers in
America in the practice area of Commercial Litigation.

Joe is a leader of several national bar associations. He twice served as the chairman of the Business Torts Section of
the American Association for Justice. He serves on the Board of Directors of PIABA — a nationwide bar association of
lawyers who represent individuals and institutions in arbitrations to recover money lost by investment banks and
brokerage firms. He was elected President of PIABA and will serve PIABA as its President until October 2015. Joe
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graduated from Tulane School of Law, cum laude, in 1999. While at Tulane, he served on the Tulane Law Review
and was involved with the Tulane Legal Assistance Program. Prior to attending Tulane, he graduated from Bowling
Green State University in 1996, with a major in communications. While at Bowling Green, he worked as the General
Manager of the campus radio station and City Editor of the daily newspaper.

Rosemary J. Shockman, Esq., Director Emeritus
Shockman Law Office, P.C.
Scottsdale, Arizona

Rosemary J. Shockman received her B.A. from the University of Minnesota and J.D., magna cum laude, from
California Western University. She practices with the firm of Shockman Law Office, P.C. in Scottsdale, Arizona. The
firm’s practice is devoted primarily to the representation of public investors in actions with broker/dealers and others.
The firm has represented hundreds of investors in claims against broker/dealers or stockbrokers.

Ms. Shockman is a past member of the Board of Directors, past President, and past chair of the Arbitrator Recruiting
Committee for Public Investors Arbitration Bar Association (‘PIABA”).

She served two terms as a member of the FINRA (formerly NASD) National Arbitration and Mediation Committee.

Brian N. Smiley, Esq., Director Emeritus
Smiley Bishop & Porter LLP
Atlanta, Georgia

Brian Smiley is a partner in the firm of Smiley Bishop & Porter LLP. He was born in Augusta, Georgia, and grew up in
Atlanta. He attended Emory College, where he was initiated into Phi Beta Kappa and from which he graduated with
highest honors in 1975. Following graduation, he attended Emory University School of Law, where he served on the
Board of Editors of the Emory Law Journal and was initiated into the Order of the Coif.

Upon graduation (with distinction) in 1978, Mr. Smiley received an appointment as a Trial Attorney in the United
States Department of Justice. While at the Justice Department, Mr. Smiley acted as counsel for the Government in
numerous cases that were deemed by the Attorney General to be of unusual importance to the United States,
including Nixon v. United States, various constitutional cases and litigation involving the NATO treaty.

In 1981, Mr. Smiley returned to Atlanta from Washington, and entered into the private practice of law. As a litigator,
Mr. Smiley has handled constitutional and civil rights suits, products liability claims, personal injury litigation,
commercial controversies, shareholders' derivative suits, fidelity bond and RICO suits, and securities litigation and
arbitration. For over 20 years, Mr. Smiley has concentrated in the securities field, primarily representing investors in
FINRA arbitrations.

Mr. Smiley is the author of numerous articles including: "Stockbroker-Customer Disputes-Making a Case for
Arbitration," (Georgia State Bar Journal, May 1987); "Spotting Common Forms of Stockbroker Misconduct" (The
Verdict, Jan. - Feb. 1991); and, "The Law and Ethics of Witness Preparation" (Practicing Law Institute, 1998). He has
spoken at numerous seminars sponsored by the Public Investors Arbitration Bar Association and has been quoted on
securities matters in the national press.

Mr. Smiley is a frequent lecturer on the topics of stockbroker misconduct, the handling of litigation and arbitration
involving stockbrokers, and legal ethics. He has testified as an expert at special hearings about the "penny stock"
industry conducted by the Secretary of State of Georgia. Mr. Smiley testified before the United States Senate
Committee on Banking, Housing and Urban Affairs, Securities Subcommittee, on the topics of "penny stock" fraud
and securities industry arbitration.

In 2002, Mr. Smiley was appointed to the National Arbitration and Mediation Committee (NAMC). The 13 members of
the NAMC advise the Board of Directors of FINRA, which is the world’s largest forum for handling arbitration and
mediation of disputes between clients and brokerage firms. The NAMC is actively involved in the drafting of
arbitration rules and the recruitment, training and evaluation of arbitrators.

He has been elected to serve on the Board of Directors of PIABA for three terms and was honored to act as PIABA’s
President in 2008-2009.
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Jeffrey R. Sonn, Esq.
Sonn Law Group, PA
Aventura, Florida

Jeffrey Sonn focuses his practice principally on securities litigation and arbitration matters, as well as business
litigation, and class actions. Mr. Sonn is the managing partner of Sonn & Erez, and has handled over 1,000 of
securities cases in his career. Mr. Sonn is “AV” rated by Martindale Hubbell, the highest rating for ethics and legal
ability available by this independent ratings organization.

Mr. Sonn regularly lectures on the topic of securities litigation and securities fraud. Presently, Mr. Sonn is a lecturer at
the Miami Dade County Police College on the subject of financial advisor fraud. Mr. Sonn has also served as a guest
lecturer on securities fraud at the University of Miami Securities Law Clinic.

Mr. Sonn serves as a Director of the Public Investor Arbitration Bar Association (PIABA). Mr. Sonn is the author of
many securities related articles, including Top Ten Things to Do During a Final Hearing (PIABA), Top Ten Mistakes to
Avoid in a Final Hearing (PIABA), Elder Abuse and the Securities Industry (PIABA), Ponzi Schemes, Picking up the
Pieces from a Fallen House of Cards (“Securities Arbitration in the Meltdown Era” Practicing Law Institute, 2009 ),
The ABC'’s of Mortgage Backed Securities (PIABA), The Broker Went Bankrupt—Now What?(PIABA), Survey of
Arbitrator Misconduct, Group Arbitration Techniques (PIABA), How CPAs Can Detect Stockbroker Fraud, and Top
Ten Mistakes To Avoid In an Arbitration Hearing, as well as other securities-related publications.

During his career, Mr. Sonn has litigated numerous cases to successful resolution, recovering hundreds of millions of
dollars for victims of investment fraud. He won a $50 million final judgment in Katz v. MRT Holdings, one of the few
cases under Private Securities Litigation Reform Act passed in 1995 to yield a final judgment on the merits. Mr. Sonn
also served on the Plaintiffs’ Steering Committee that successfully negotiated a $70 million dollar settlement for
hundreds of investors who were the victims of the Medical Capital and Provident Shale Royalties Ponzi Schemes.

Mr. Sonn has acted as trial counsel to verdict in a number of successful cases, including First Union vs. the FDIC and
Hollywood Associates (a $16 million dollar verdict), Madhany v. Citgroup ($11.1 million verdict), Regas v.
Painewebber (a $2.2 million dollar verdict), and Tartell v. Krieger Financial ($1.7 million dollar verdict).

Mr. Sonn has also represented United States Bankruptcy Trustees and Court appointed receivers as counsel in
securities fraud and Ponzi scheme cases. Mr. Sonn has also served as an expert witness in securities fraud cases on
issues involving attorneys fees.

Prior to founding the Firm in 1995, Mr. Sonn was associated with the Miami-based securities-litigation firm Gilbride
Heller & Brown; and the bankruptcy law firm of Mishan, Sloto, Hoffman and Greenberg.

Mr. Sonn has served as a legal correspondent and commentator on securities fraud and Ponzi schemes for CNBC,
CBS, BBC Radio, ABC and MSNBC. Mr. Sonn served as a CNBC legal contributor on the Bernard Madoff Ponzi
Scheme for the CNBC shows “On the Money” and the documentary “Scam of the Century, Bernie Madoff and the $50
Billion Dollar Heist.”

Mr. Sonn also appeared in the television show “American Greed” on CNBC, about representing victims of the $1
Billion Dollar Ponzi Scheme by convicted Fort Lauderdale attorney Scott Rothstein. Sonn & Erez represented victims
in the Rothstein case and pushed the Rothstein law firm into bankruptcy when the fraud was discovered.

Mr. Sonn graduated from the University of Florida in 1984 and from University of Miami Law School in 1988. Mr.
Sonn was an Associate Editor of the University of Miami InterAmerican Law Review.

Mr. Sonn is admitted to practice law in the State of Florida, the United States District Courts for the Southern and
Middle Districts of Florida, and the 11th Circuit Court of Appeals.

Andrew J. Stoltmann, Esq.
Stoltmann Law Offices
Chicago, lllinois

Andrew Stoltmann, attorney and investor advocate, exclusively concentrates his practice in representing investors
who are the victims of investment fraud. He has represented over one thousand individuals in lawsuits and securities
arbitration actions against brokerage firms like LPL, Merrill Lynch, Morgan Stanley Dean Witter, Wachovia, Linsco,
Prudential, Baird, Edward Jones, AG Edwards and Smith Barney and has tried approximately 80 cases. Previous to
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opening the Stoltmann Law Offices P.C. he was a partner in a law firm concentrating its practice in the representation
of investors in lawsuits, arbitration claims and class actions against brokerage firms.

Mr. Stoltmann is currently an adjunct securities law professor at Northwestern University School of Law in Chicago.
Mr. Stoltmann was the Editor-In-Chief of the PIABA (Public Investor Arbitration Bar Association) Bar Journal, a law

journal for the national association of securities attorneys who represent investors in claims against brokerage firms
and stockbrokers, from 2001 through 2005. Mr. Stoltmann is also the co-author of the book “Investor Rights for the

Year 2000 and Beyond.”

After graduating from the University of Wisconsin (Madison) with a Bachelor of Business Administration degree, Mr.
Stoltmann worked as a licensed stockbroker for Olde Discount and Merrill Lynch. While in law school at DePaul
University, Mr. Stoltmann clerked at the Chicago NASD Dispute Resolution office, where 95% of securities arbitration
cases are decided.

Mr. Stoltmann has appeared as a guest providing legal opinions, commentary and analysis on CNN, CNBC, BBC,
CBC, CBS, CNN-FN, Bloomberg TV and National Public Radio. Mr. Stoltmann has been quoted in various
publications worldwide including the Wall Street Journal, Christian Science Monitor, Business Week, Forbes, Fortune,
USA Today, Chicago Tribune, Los Angeles Times, Kiplinger’s, Jerusalem Post, London Post, London Free Press,
The Guardian (UK), Daily Telegraph of London, Montreal Gazette, MaClean’s, Calgary Herald, Toronto Globe & Mail,
Toronto Star, Mainichi Daily News (Tokyo), China Daily (Beijing), Mail & Guardian (Johannesburg), National Post,
and The Scotsman (Edinburgh).

Mr. Stoltmann is a member of PIABA (Public Investor Arbitration Bar Association), ATLA (Association of Trial

Lawyers of America), the Chicago Bar Association, lllinois State Bar Association and is admitted to the United States
District Court for the Northern District of lllinois and the Eastern District of Wisconsin.
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Filra

THE FINANCIAL INDUSTRY REGULATORY AUTHORITY’S

DISPUTE RESOLUTION ACTIVITIES
Revised August 5, 2020

I BACKGROUND

The Financial Industry Regulatory Authority (FINRA) administers a dispute resolution forum
for investors, brokerage firms, and their registered employees in the U.S. through its network
of 70 hearing locations, including at least one in each state and Puerto Rico. FINRA
administers between 3,500 and 8,500 arbitrations and numerous mediations annually.
FINRA maintains a diverse roster of over 8,000 arbitrators and 270 mediators. The National
Arbitration and Mediation Committee (NAMC), which is composed of investor, industry, and
neutral (arbitrator and mediator) representatives, provides policy guidance to FINRA’s
Dispute Resolution staff. A majority of the NAMC members and its chair are public. FINRA is
regulated by the United States Securities and Exchange Commission (SEC).

FINRA'’s Dispute Resolution program is administered out of four regional offices: Northeast,
Southeast, Midwest, and West, located in New York City, Boca Raton, Chicago, and Los
Angeles, respectively, with headquarters in New York City. Contact information for the
regional offices, as well as for other FINRA staff, is available on FINRA’s website at
https://www.finra.org/arbitration-mediation/dispute-resolution-regional-offices-and-
hearing-locations. Below is a map showing the hearing locations and the regional offices to
which they are generally assigned:
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Below are highlights on: Statistics and Trends; FINRA’s Response to COVID-19; Recent
Significant Rule Changes; Proposed Rule Changes; Regulatory Notice on Forum Selection;
Significant Initiatives; FINRA Neutrals; Technology Initiatives; and Mediation.
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II. STATISTICS AND TRENDS

Arbitration case filings increased in June 2020 compared to June 2019. In June 2020, parties
filed 1,878 cases — a 4% increase from the 1,801 cases filed in June of 2019. Customer
claims decreased in June 2020 compared to June 2019. In June 2020, 46% of filed claims
were intra-industry cases.

Mediation cases decreased in June 2020 compared to June 2019. In June 2020, 241
mediation cases were filed compared to 287 in June 2019.

Case Filing Statistics for 2020 - This section provides key filing data and trends.

Overall arbitration case filings:

June 2020: 1,878 (4% increase compared to June 2019)

Yearly Volume Comparison

Cases Filed

Est. *2020
2019
2018
2017
2016
2015
2014
2013
2012
2011
2010
2009
2008
2007
2006
2005

“ v o<

oo —-—m

1,000 2,000 3,000 4,000 5,000 6,000 7,000 8,000

Overall mediation case filings:

June 2020: 241 (16% decrease compared to June 2019)

Customer Award Statistics

Cases in which customers were awarded damages in June 2020:
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o Overall: 36% (45% in 2019, 40% in 2018, and 43% in 2017).

o Regular Hearing cases (not including cases decided by Special Proceeding
or review of documents only): 36% (45% in 2019, 42% in 2018 and 45% in
2017).

Case Processing Statistics

Processing times from service of the claim to close of the case in June 2020:

o Overall: 15.2 months (8% increase compared to June 2019)
o Hearing cases: 14.9 months (14% decrease compared to June 2019).

o Paper cases (decided on the documents submitted without a hearing): 5.1
months (12% decrease compared to June 2019).

o Special Proceeding cases: 7.1 months (22% increase compared to June
2019).

Percentage of all arbitration cases closed by award in June 2020:
o 14% (compared to 16% in 2019, 17% in 2018 and 18% in 2017).

o InJune 2020, customer cases closed by settlement approximately 75% of the
time.

Page -3-



FINRA Dispute Resolution Services
Top 15 Controversy Types in Customer Arbitrations Through June

[ Type of Security * 2020 Cases Served 2019 2018 2017 2016
- Through June 842 581 1,183 920 1,004
Breach of Fiduciary Duty Year-End = 2,053 2,290 1,899 2,002
) Through June 763 884 973 816 936
Negligence Year-End = 1,826 1974 1,662 1,862
Fail to Si N Through June 713 818 959 794 917
allure to Supervise Year-End = 1,731 1,935 1,621 1,802
Misroprasentation Through June 679 742 984 77 814
Year-End = 1,688 1,775 1,663 1,670
P, Through June 626 708 1,021 774 788
Year-End = 1,580 1.779 1,606 7,606
Through June 623 722 830 641 771
Breach of Contract Year-End = 1,563 1,711 1318 7,495
Omission of Facts Through June 503 664 852 684 675
Year-End = 1,468 1,547 1,493 1,606
Frand Through June 506 695 864 639 646
Year-End = 1,499 1,707 1,389 7,301
" " Through June 170 166 128 138 137
Manipulation Year-End - 384 302 299 236
- Through June 153 291 397 228 166
Violation of Blue Sky Laws Year-End - 657 810 547 344
. ’ Through June 91 106 128 146 173
Unauthorized Trading Year-End = 197 245 263 362
. Through June 91 101 117 0 -
Elder Abuse YearEnd - 207 216 61 -
. Through June 73 91 102 127 144
Churning Year-End = 167 205 219 254
Through June 42 33 45 23 23
Errors-charges Year-End = a8 81 66 56
Execution Error Through June 30 32 39 23 47
Year-End = 51 75 53 8

- be coded to i pes. Therefore in this table cannot be totaled to determine the number of cases served in a year.
**These categories were not tracked for the years in which no data appears.

FINRA Dispute Resolution Services
Top 15 Security Types in Customer Arbitrations Through June

Type of Security * 2020 Cases Served 2019 2018 2017 2016

c Stock Through June 196 243 324 297 335
ommen Stoc Year-End = 436 579 604 646
Private Equities Through June 145 63 54 69 60
q Year-End - 149 1 11 114

N Through June 136 112 91 103 93
Real Estate Ir Trust Year-End = 236 205 177 184
. Through June 98 331 462 209 214
Municipal Bonds Year-End = 702 o7 565 433
Options Through June 97 118 103 63 61
P Year-End = 204 150 127 124
Through June 95 265 341 193 133
Mutual Funds Year-End = 526 731 447 352
L Through June 84 53 77 98 75
Limited Partnerships Yoar-End = 128 144 183 199
- Through June 81 338 446 205 663
Municipal Bond Funds Yeor-End = 717 959 558 480
Through June 51 60 104 74 72
Exchange-Traded Funds Year-End = 138 167 131 133
. - Through June 48 53 51 73 51
Variable Annuities Year-End = 108 105 129 115

401(K Through June 4 26 45 38 2
) Year-End = 58 9 69 27
Annuities Through June 38 49 51 58 64
Year-End - 97 101 115 127

Corporate Bonds Through June 38 44 70 57 66
s Year-End - 74 135 119 154

- Through June 30 188 222 69 16

Government Securities Year-End - 31 519 229 96
Business Development Company Th\r,': :g_hE::ne 2: ;g 260 154 :

[‘ Each case can be coded to contain multiple security types. Therefore the columns in this table cannot be totaled to determine the number of cases served in a year.
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FINRA Dispute Resolution Services
Top 15 Controversy Types in Intra-Industry Arbitrations Through June

Type of Security * 2020 Cases Served 2019 2018 2017 2016

Through June 157 175 177 203 195

Breach of Contract Year-End = 345 a1 403 389

P Not Through June 127 120 135 138 204

romissory Notes Year-End = 240 261 296 401

. . Through June 73 74 90 51 62

Libel, Slander, or D Year-End = 135 166 117 124

. Through June 73 60 77 64 59

Libel or Slander on Form U-5 Year-End - 19 135 136 124

Compensation Through June 72 71 79 77 73

P Year-End - 135 168 161 163

oot Through June 54 55 65 59 57

Wrongful Termination Year-End = 102 122 116 127

I Through June 41 15 53 12 1

Suitability Year-End S 17 63 59 17

Commissions Through June 38 40 42 586 29

Year-End - 82 95 103 60

Misrepresentation Through June 27 26 42 12 5

Year-End - 29 68 54 21

Discri or ik Through June 20 26 24 16 32

e Year-End - 46 38 37 58

Breach of Fiduciary Duty Th;::g.hE::ne 13 ;g §§ ;; 198

L Through June 13 1 18 14 16

Raiding Disputes Year-End = 21 37 33 2

Through June 11 9 13 7 3

Fraud Year-End = 11 24 26 1

Through June 10 9 7 10 6

indemnifcation Year-End = 17 20 25 1a

Through June 8 6 3 2 5

Parinerships Year-End - i5 13 7 11
{Em case can be coded to contain multiple controversy types. Therefore the columns in this table cannot be totaled to determine the number of cases served in a year. J

Comparison of Results of All-Public Panels and Majority-Public Panels in Customer
Claimant Cases

Number of Percentage of
Cases Decided Cases Decided
by Maijority- by Majority-

Number of Percentage of
Cases Decided Cases Decided
Cases Decided by All-Public by All-Public Cases Decided

Ygar by All-Public ~ Panels Where Panels Where by Majority- I
Decided . Where Where
Panels Customer Customer Public Panels
Customer Customer
Awarded Awarded
Awarded Awarded
Damages Damages
Damages Damages
2015 163 77 47% 84 38 45%
2016 145 63 43% 72 26 36%
2017 137 66 48% 71 26 37%
2018 158 67 42% 58 27 47%
2019 149 79 53% 47 13 28%
YTD 2020 41 14 34% 17 5 29%

In June 2020, investors prevailed 34% of the time (14 out of 41 cases) in cases decided by
all-public panels and 29% of the time (5 out of 17 cases) in cases decided by majority-public

Page -5-



panels. To find more information on case statistics and award outcomes please visit the
Dispute Resolution Statistics page at FINRA.org.

[ll.  FINRA’S RESPONSE TO COVID-19

Thanks to a strong Technology team and broad remote-work functionality already in place,
FINRA was well equipped for this unforeseen challenge and we remain fully operational
during this time. We successfully migrated our staff to full-time remote work without issue
and without impacting our productivity. Certain functions (which are largely paper-based)
required some creative adjustments in order to convert to a remote-based operation.
Nevertheless, we lost no time in making the necessary changes to ensure that all aspects of
our claim intake, case processing, award tracking, and suspension processes remain intact
and operational.

Impact on Arbitration and Mediation Hearings

In response to the evolving coronavirus disease 2019 (COVID-19), at this time, FINRA has
decided to administratively postpone all in-person arbitration and mediation proceedings
scheduled through October 2, 2020. If parties have an in-person hearing or mediation
session scheduled through this date, FINRA staff will contact them to reschedule or discuss
remote scheduling options. Postponing a hearing does not affect other case deadlines. All
case deadlines will continue to apply and must be timely met unless the parties jointly agree
otherwise. More information is available on FINRA.org here.

Further, FINRA is waiving postponement fees when parties stipulate to adjourn in-person
hearing dates scheduled from October 5 through December 31, 2020. To avoid
postponement fees, parties must provide written notice of the stipulation to adjourn more
than 20 days prior to the first scheduled hearing date. Parties stipulating to adjourn in-
person hearing dates should also consider stipulating to changing other case deadlines.

FINRA is also offering parties the remote use of mediation through October 31, 2020 at
significantly reduced fees.

FINRA Dispute Resolution Services Arbitrator Resource Guide for Virtual Hearings

FINRA is offering virtual hearing services (via Zoom and teleconference) to parties in all
cases by joint agreement or by panel order. These services provide high-quality, secure,
user-friendly options for conducting video and telephonic hearings and sharing documents
remotely. More information about Zoom security features for arbitrations and mediations is
available on FINRA.org here. Staff is available to schedule virtual hearings and provide
technical support.

FINRA has also released an online resource guide for arbitrators conducting hearings using
Zoom, which is available here. This guide includes information about the equipment
arbitrators will need, promoting fairness and impartiality throughout Zoom hearings, and best
practice tips for topics like participant etiquette, when and how often to take breaks, and how
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to set up your Zoom background to minimize distractions. Arbitrators should contact their
case administrator with additional questions about virtual hearings.

IV. RECENT SIGNIFICANT RULE CHANGES

Rule Change to Amend the Codes to Apply Minimum Fees to Requests for
Expungement of Customer Dispute Information

On May 26, 2020, the SEC approved a proposed rule change to amend the Customer Code
and the Industry Code (together, Codes) to apply minimum fees to requests for
expungement of customer dispute information. The proposed rule change would amend Part
IX (Fees and Awards) of the Codes to apply minimum filing fees to requests for
expungement of customer dispute information, whether the request is made as part of the
customer arbitration or the associated person files an expungement request in a separate
arbitration (straight-in request). The proposed rule change would also apply a minimum
process fee and member surcharge to straight-in requests, as well as a minimum hearing
session fee to expungement-only hearings.

These amendments apply to cases filed on or after September 14, 2020. Please see
Reqgulatory Notice 20-25 for more information about this rule filing.

Rule Change to Amend the Membership Application Program (MAP) Rules to Address
the Issue of Pending Arbitration Claims

On March 26, 2020, the SEC approved a proposal to amend the MAP rules to prevent a
member firm with substantial arbitration claims from avoiding payment of the claims that go
to award or result in a settlement by shifting its assets to another firm and closing down. The
rule change will also address situations in which member firms are considering hiring
individuals with pending arbitration claims where there are concerns about payment of those
claims should they go to award or result in a settlement, as well as concerns about the
adequacy of the supervision of those individuals by the hiring member firm.

The changes are effective on September 14, 2020. Please see Requlatory Notice 20-15 for
more information.

Rule Change to Expand Options Available to Customers if a Firm or Associated
Person is or Becomes Inactive

On February 20, 2020 the SEC approved a proposal to amend FINRA Rules 12100, 12202,
12214, 12309, 12400, 12601, 12702, 12801, and 12900 of the Customer Code to expand a
customer’s options to withdraw an arbitration claim if a member or an associated person
becomes inactive before a claim is filed or during a pending arbitration. In addition, the
amendments will allow customers to amend pleadings, postpone hearings, request default
proceedings and receive a refund of filing fees in these situations.

The amendments are effective for cases filed on or after June 29, 2020. See Regulatory
Notice 20-11 for more information.
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V. PROPOSED RULE CHANGES

Proposed Rule Changes Approved by the FINRA Board

Proposed Rule Change to Increase Arbitrator Chairperson Honoraria

At its December 2019 meeting, the FINRA Board of Governors (Board) approved filing with
the SEC proposed amendments to the Codes to increase some arbitration fees for the sole
purpose of increasing arbitrator chairperson honoraria. Under this proposal, the chairperson
of the panel would receive an extra $250 per day instead of the current $125 rate. The
proposed amendments would also create a new $125 chairperson honorarium for each
prehearing conference in which the chairperson participates. To cover these honoraria
increases, FINRA would increase the member firm surcharges and case processing fees for
claims larger than $250,000 or claims for non-monetary or unspecified damages. The
proposal would also increase filing fees and hearing session fees for customers, associated
persons and member firms bringing claims of more than $500,000 or claims for non-
monetary or unspecified damages; arbitrators may allocate responsibility for the hearing
session fees in their award. FINRA believes that the proposed chairperson honoraria
increases are needed to attract both new and experienced arbitrators to become
chairpersons. The proposed amendments will next be filed with the SEC.

Proposed Amendments to the Codes of Arbitration Procedure Relating to Requests to
Expunge Customer Dispute Information

At its December 2018 meeting, the Board approved proposed amendments to the Codes to
codify the Notice to Arbitrators and Parties on Expanded Expungement Guidance. The
proposed rule would also prevent associated persons from filing second requests to
expunge the same customer dispute information that was the subject of a prior request that
a panel or court denied. The proposed amendments will next be filed with the SEC.

At its September 2019 meeting, the Board approved proposed amendments to the Codes
to create, among other things, a roster of arbitrators with enhanced training and experience
from which a panel would be selected in certain instances to decide an associated person’s
request to expunge customer dispute information. The proposed amendments will next be
filed with the SEC.

Proposal to Prohibit Compensated Non-Attorney Representatives (NARS) in
Arbitration and Mediation

At its December 2018 meeting, the Board approved filing with the SEC proposed
amendments to the Codes of Arbitration and Mediation Procedure to greatly limit
compensated non-attorney representatives (NARs) from practicing in the FINRA arbitration
and mediation forum. The rule proposal would also specify that a student enrolled in a law
school, who is patrticipating in a clinical program or its equivalent, and is practicing under the
supervision of an attorney pursuant to state law, is allowed to represent parties in arbitration
and mediation. It would also include guidelines for resolving issues regarding the
gualifications of NARs or law students in the forum. The proposed amendments will next be
filed with the SEC.
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Requlatory Notices Seeking Comments

Regulatory Notice on Discovery of Insurance Information (Regulatory Notice 18-22)

On July 26, 2018, FINRA published Regulatory Notice 18-22 seeking comment on
proposed amendments to the Discovery Guide’s Firm/Associated Persons Document
Production List (List 1). Specifically, the amendments would require firms and associated
persons, upon request, to produce documents concerning third-party insurance coverage in
customer arbitration. The proposed amendments would strictly limit the circumstances under
which insurance coverage information could be presented to the arbitrators. The new list
item would state that it may be prejudicial for arbitrators to be given information related to
coverage or lack of coverage by liability insurance.

Any party wishing to submit insurance-related evidence at a hearing would have to
demonstrate to the arbitration panel that there are extraordinary circumstances warranting
admission of this information, or the existence of an insurance policy is directly related to the
dispute outlined in the statement of claim.

The comment period ended September 24, 2018.

VI. REGULATORY NOTICE ON FORUM SELECTION PROVISIONS INVOLVING
CUSTOMERS, ASSOCIATED PERSONS AND MEMBER FIRMS

In July 2016, FINRA published Regulatory Notice 16-25 to remind member firms that
customers have a right to request arbitration at FINRA's arbitration forum at any time and do
not forfeit that right under FINRA rules by signing any agreement with a forum selection
provision specifying another dispute resolution process or an arbitration venue other than
the FINRA arbitration forum. In addition, FINRA reminded member firms that FINRA rules do
not permit member firms to require associated persons to waive their right to arbitration
under FINRA's rules in a pre-dispute agreement.

VII. SIGNIFICANT INITIATIVES

List of Member Firms and Associated Persons with Unpaid Customer Arbitration
Awards

In October 2018, FINRA posted a list on its website of firms and individuals responsible for
unpaid customer arbitration awards. FINRA has provided this information in an effort to
increase transparency regarding those firms and individuals with unpaid arbitration awards,
and to make this information more readily accessible to investors. The list includes the
names of firms and individuals whose FINRA registration has been terminated, suspended,
canceled or revoked, or who have been expelled from FINRA. This information will also
continue to appear on the firms’ or individuals’ BrokerCheck reports. FINRA updates this
information on a regular basis.

The list is available on the Member Firms and Associated Persons with Unpaid
Customer Arbitration Awards page on FINRA.org.
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Expanded Expungement Guidance for Arbitrators and Parties

Notice to Arbitrators and Parties: In October 2013, the forum sent to all arbitrators a notice
and published on its website guidance for parties and arbitrators concerning expungement
requests. The guidance emphasizes the extraordinary nature of expungement relief and
advises arbitrators to consider the importance of the Central Registration Depository (CRD)
information to regulators, firms, and investors (through BrokerCheck) when considering
requests for expungement. The guidance encourages arbitrators to request any
documentary or other evidence they believe is relevant to the expungement request,
particularly in cases that settle before an evidentiary hearing or in cases where only the
requesting party participates in the expungement hearing. It also suggests that arbitrators
ask the broker requesting expungement to provide a current copy of his or her
BrokerCheck report when determining the appropriateness of expungement. The guidance
further recommends that arbitrators identify in the award the specific documentary evidence
that they relied upon when recommending expungement.

On July 22, 2014, the SEC approved FINRA Rule 2081, which prohibits conditioned
settlements, and it became effective on July 30, 2014. In August 2014, the forum sent to all
arbitrators a notice and published on its website updated guidance wherein we addressed
settlement payments and prohibited conditions relating to expungement of customer
dispute information. The updated guidance reminds arbitrators to consider whether the
party seeking expungement contributed to the settlement. Further, the updated guidance
provides that if arbitrators learn of prohibited conditions, as described in Rule 2081, they
should consult FINRA'’s procedures on disciplinary referrals.

In September 2014, we e-mailed to arbitrators a notice and published on our website
updated guidance wherein we addressed the importance of allowing customers and their
counsel to participate in the expungement hearing in settled cases. This section of the
updated guidance reminds arbitrators to allow the customer, among other things, to
introduce documents and evidence at the expungement hearing, cross-examine the broker
and other witnesses called by the party seeking expungement, and to present opening and
closing arguments if the panel allows any party to present such arguments.

In December 2014, we published on our website updated guidance about cases in which
an associated person will file an arbitration claim against a member firm solely for the
purpose of seeking expungement, without naming the customer in the underlying dispute
as a respondent. This section of the updated guidance reminds arbitrators to order the
associated persons to provide a copy of their Statement of Claim to the customer in the
underlying arbitration to ensure that the customer is aware that an expungement claim is
pending regarding his or her prior dispute. This will also give the customer an opportunity to
advise the arbitrators and parties (in writing or through participation in the expungement
hearing) of their position on the expungement request, which may assist arbitrators in
making the appropriate finding under Rule 2080.

In September 2017, we updated the guidance published on our website to discuss requests
for expungement prior to the conclusion of the underlying arbitration. This section states
that a broker may not file a request for expungement of customer dispute information
arising from a customer arbitration claim until the underlying arbitration has concluded. If a
broker files a request for expungement prior to the conclusion of the related customer
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arbitration, FINRA will deny the forum as to the second expungement-only case. This
procedure ensures that the underlying customer arbitration is resolved before any
subsequent request to expunge customer dispute information from the underlying customer
arbitration is considered.

Notice to Arbitrators and Parties on Expanded Expungement Guidance can be found
on the Arbitration Special Procedures page of FINRA.org.

Neutral Workshop: In December 2013, FINRA conducted a neutral workshop that provided
an overview of CRD and BrokerCheck, stressing the important role arbitrators play in
safeguarding the integrity of the information in CRD in the expungement process. In May
2014, FINRA conducted a neutral workshop that provided expanded expungement guidance
and an overview of the proposed new rule to address expungement of customer dispute
information. In February 2015, FINRA filmed a neutral workshop addressing expungement,
among other matters. In June 2019, FINRA filmed a neutral workshop that focused on the
particular challenges of expungement hearings and provided practical tips for arbitrators
when considering requests for expungement of customer dispute information. FINRA pre-
records the workshops to allow neutrals to pause and playback the audio file. These and
other recorded workshops provide an additional resource for information to neutrals and can
be found on the Neutral Workshop page on FINRA.org.

The Neutral Corner: The December 2013 edition (Volume 4, 2013) of the arbitrator
newsletter, The Neutral Corner, was devoted to the topic of expungement. The issue
included an article emphasizing the procedural requirements in recommending
expungement and another article discussing the limitations on the types of disclosures that
may be expunged from CRD through arbitration. The September 2014 edition (Volume 3,
2014) included articles about the revised Award Information Sheet, the new Rule 2081 to
address prohibited conditions relating to expungement of customer dispute information, and
expanded expungement guidance for arbitrators to allow customers and their counsel to
participate in the expungement hearing. The October 2015 edition (Volume 3, 2015)
included information on recent court decisions on expungement. The December 2015
edition (Volume 4, 2015) included information on parties making second expungement
requests after a previous denial. The March 2019 edition (Volume 1, 2019) noted that the
Board approved proposed amendments to the Codes to codify the Notice to Arbitrators and
Parties on Expanded Expungement Guidance and establish a minimum fee for
expungement claims.

We also developed enhanced online training for arbitrators that expanded on and
emphasized the points addressed in our expungement guidance.

The latest edition of The Neutral Corner, along with previous issues, can be found on the
Publications page on FINRA.org.

Online Arbitration Claim Filing Guide: FINRA revised the Online Arbitration Claim Filing
Guide to include new information that asks claimants filing expungement claims to provide
the occurrence number for the underlying disclosure and other registration information.

Award Information Sheet: To assist arbitrators with the updated expungement guidance,
FINRA revised the Award Information Sheet.
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We believe the above initiatives will help arbitrators safeguard the integrity of the information
in CRD.

Short List Option to Reduce Extended List Appointments

Forum constituents want to select their own neutrals from the roster and thus have
complained about the appointment of “extended list” arbitrators. Extended list arbitrators are
not selected by the parties and may only be challenged for cause. (FINRA has virtually
eliminated the appointment of extended list arbitrators in the initial appointment process.)
FINRA has increased parties’ options to reduce the likelihood of extended list appointments
when an arbitrator withdraws or is no longer available, no ranked arbitrators remain on the
parties’ initial ranking lists and hearing dates are scheduled in a case. Under the “short list
option,” parties may stipulate to use a list of three arbitrators to select a replacement
arbitrator. All parties must agree to use the short list option. Each side may strike one
arbitrator’'s name from the list and may rank all remaining arbitrators’ names in order of
preference within a prescribed number of days.

If a hearing is scheduled within five calendar days of an arbitrator’s withdrawal, removal, or
unavailability, parties need to postpone the hearing to use the short list option. The
postponement allows FINRA staff time to prescreen arbitrators for conflicts and to ensure
they are available for scheduled hearing dates and to provide parties with time to review the
list and strike and rank arbitrators. A postponement fee is charged in accordance with
current FINRA rules. An additional fee is assessed for postponements granted within ten
business days of the hearing date, also in accordance with current FINRA rules. Arbitrators
may allocate the fees among the parties that agreed to the postponement. Arbitrators may
also waive the fees.

As of May 2020, parties may complete the ranking and striking process for short lists by
using the DR Portal.

More information, along with an FAQ, about the Short List Procedure can be found at the
Short List Option to Reduce Extended List Appointments page of FINRA.org.

Voluntary Program for Large Cases

On July 2, 2012, FINRA implemented a voluntary program in all regional offices for large
cases (i.e., cases with damages claims of at least $10 million exclusive of interest, costs and
attorneys’ fees). FINRA Dispute Resolution Services processes many cases that involve
very substantial amounts in dispute. While the rules give the parties flexibility to agree on an
ad hoc basis to vary from the procedures in the Codes, the large case program was
introduced to provide a more formal approach to these cases.

Upon receiving written party agreement to use the program, the Regional Director and an
experienced, specially trained Case Administrator will conduct an early administrative
conference with counsel to develop a plan for the administration of the case. Areas to be
discussed will include: arbitrator qualifications and the procedures for appointing arbitrators;
the use of depositions and interrogatories; the form of the hearing record; and different
hearing facilities (costs would be paid by the parties). Parties can use arbitrators from
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outside of FINRA's roster or provide FINRA with criteria/qualifications to screen arbitrators
on FINRA'’s roster. Parties may pay additional compensation to arbitrators above the
standard FINRA honorarium. There is also a non-refundable administrative fee of $1,000 for
each separately represented party to use the program. The large case program is available
to eligible cases in each of our regional offices.

The program is targeted at cases involving damages claims of at least $10 million. However,
any case can patrticipate in the program where all parties agree and are represented by
counsel.

A list of FAQ and the news release for the voluntary program for large cases are available
on our website at the Large Case Pilot — FAQ page of FINRA.org

VIII. FINRA NEUTRALS

Arbitrator Disclosure

FINRA continually stresses to arbitrators the need to make complete and accurate
disclosures. Below are recent measures we have taken to emphasize the importance of

disclosing all information that may be relevant:

Arbitrator Disclosure Report Reviews

FINRA staff regularly conducts comprehensive reviews of arbitrators’ disclosure reports to
ensure accuracy and freshness of information.

This review includes a search of legal databases such as PACER, detailed internet
searches for new public information or publications, employment records,
professional license records, etc.

If new information is found, staff will contact the arbitrator for confirmation and add
the information to the arbitrator’s disclosure report.

Internet Searches

We verify the accuracy of arbitrator disclosure by conducting internet searches of
arbitrators prior to appointment to a case.

If staff finds information during an internet search that is not disclosed in the
arbitrator’s disclosure report, staff contacts the arbitrator, confirms the validity of the
information and adds the information to the neutral’s disclosure report.

Last Affirmation Dates

FINRA displays the date that arbitrators last affirmed the accuracy of their disclosure
reports at the top of the disclosure report documents.
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Arbitrators are advised to regularly review and affirm the accuracy of their
disclosures on the DR Portal, as parties may consider the last affirmation date as a
factor when selecting arbitrators for their cases.

Arbitrators can confirm the accuracy of their disclosures in two ways:
o Submitting an update through the DR Portal;
o Submitting an Oath of Arbitrator when assigned to a case.

Attorney Information

Disclosure reports feature the names of party representatives and the city and state
in which the representative practices on each of the arbitrator’s active cases.

This feature helps to alert parties to potential conflicts based on legal representation.

More information on Arbitrator Disclosure can be found on the Information for Arbitrators
page at FINRA.org.

Arbitrator Recruitment

A primary goal of FINRA's arbitrator recruitment program is to identify and train a qualified
pool of potential arbitrators from which parties can choose to hear their disputes. The
strategic goal has been to continue to shift the balance of the arbitrator pool to include more
public arbitrators and a more diverse roster nationwide. FINRA has implemented an
aggressive recruitment campaign to seek individuals from diverse backgrounds from across
different industries to serve as arbitrators. Ongoing recruitment initiatives thus far have
included more than 100 women and minority organizations nationwide to source and recruit
all types of people through on-site events, targeted recruiting advertisement and direct
marketing campaigns.

To help maximize our resources and opportunities further, we leveraged our staff talent in
the regions to assist with recruitment efforts, particularly in reaching women-focused groups,
LGBT communities and other untapped diverse organizations. We also hired an additional
full-time national recruiter in 2015.

FINRA worked to recruit arbitrators with the following professional organizations in 2019:

Alpha Kappa Alpha Sorority, Delta Sigma Theta Sorority, Junior League, Kappa
Alpha Psi Fraternity, the LGBT Bar Association (Lavender Law), the National
Association of Black Accountants, Inc., National Urban League, the Risk
Management Society, the Society for Human Resource Management (SHRM),
Student Affairs Administrators in Higher Education (NASPA), and Women’s Business
Enterprises

In 2019, FINRA hosted networking events with the following organizations:

Asian Pacific American Bar Association — DC Chapter, Asian Pacific American Bar
Association — LA Chapter, Asian Pacific American Women Lawyers Alliance, Black
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Women Lawyers Association of Los Angeles, Cuban American Bar Association,
Filipino American Lawyers Association of Washington DC, Gwen S. Cherry Black
Women Lawyers Association, Haitian Lawyers Association, Inc., Hellenic Bar
Association, Hispanic Bar Association of D.C., Hispanic Bar Association of NYC,
LGBT Bar Association and Foundation of Greater New York (LeGal), Metropolitan
Black Bar Association, Muslim Bar Association of NY — MuBANY, Network of Bar
Leaders, and the Thai American Bar Association, Caribbean Bar Association

In 2020, we plan to hold attorney-focused arbitrator recruitment events in Columbia, SC;
Denver, CO; Jacksonville, FL; and Minneapolis, MN.

We are continuously enhancing the diversity of our arbitrator roster. In 2019, we saw
increases in the number of women on the roster. We also saw increases in the number of
African-American and Asian arbitrators. Of the new arbitrators added to the roster in 2019,
39% were women, 19% were African-American and 3% were Asian.

We are also enhancing the diversity of our mediator roster. Of mediators (who may also be
arbitrators) polled in 2019, 24% were women, 6% African-American, 4% Hispanic or Latino,
2% Asian, and 4% were LGBT.

To learn more about FINRA's efforts to diversify our arbitrator and mediator rosters visit Our
Commitment to Achieving Arbitrator and Mediator Diversity at FINRA at FINRA.org

Finally, to become more effective in how we communicate our message, we have begun
using social media to recruit arbitrators. All FINRA Dispute Resolution Services Twitter
updates can be found under FINRA’s Twitter handle, @FINRA. We also released our first
formal recruitment video on several social media platforms including Vimeo, LinkedIn and
YouTube in December 2016: https://vimeo.com/188349814.

Arbitrator Application and Approval

Individuals interested in becoming an arbitrator can apply to our roster using the online
arbitrator application available in the Become an Arbitrator section of our website.
Applicants can complete the arbitrator application and submit it electronically along with a
completed Consent to Background Search and Investigation Form and Social Security
Number Verification Form. FINRA conducts a review of applications and works with
applicants to ensure their submissions are complete before forwarding them to a
subcommittee of the NAMC for final approval. FINRA processes applications and notifies
applicants within 120 days from the date of receipt.

In 2019 we received 1,041 applications, exceeding our goal of 750 applications. The average
time for application process completion was 96 days. As of July 15, 2020, there were 3,765
public arbitrators on our roster.

Arbitrator Training
Through 2018, arbitrator applicants were required to complete the Basic Arbitrator Training

program, consisting of: (1) online basic training; (2) online expungement training; and (3)
classroom training. After successfully completing the online basic and expungement
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courses, candidates were required to attend the classroom training at one of our regional
offices or by live video. FINRA offered live video training in an interactive WebEXx format to
allow candidates to participate remotely. In 2018, on average, arbitrators completed this
training in 91 days.

As of February 2019, in an effort to streamline training, FINRA discontinued the live
classroom-training requirement. Instead, we now offer voluntary live Arbitrator Orientation
Sessions where new arbitrators can ask questions and learn more about the forum in an
informal setting. We are continuing to expand and improve our online training offerings.

To be considered for the chairperson roster, arbitrators must complete FINRA'’s online
chairperson training and satisfy the case service requirement. FINRA staff has discretion to
select arbitrators to serve on the chairperson roster from among those arbitrators who have
completed the online chairperson training and: (1) have a law degree, are a member of a
bar of at least one jurisdiction, and served as an arbitrator through award in at least one
arbitration administered by a self-regulatory organization; or (2) if not an attorney, served as
an arbitrator through award in at least three arbitrations administered by a self-regulatory
organization (Customer Code Rule 12400(c) and Industry Code Rule 13400(c)).

In addition to the required trainings, FINRA offers advanced, subject-specific courses.

For more information on Basic and Advanced Arbitrator Training visit the Arbitrator
Training page at FINRA.org

IX. FINRA DISPUTE RESOLUTION SERVICES TECHNOLOGY INITIATIVES
Online Portals
Portal for Parties. Use of the Portal is mandatory for all parties, excluding pro se investors.

This rule applies to all cases filed on or after April 3, 2017. Parties using the Portal can sign
into a secure website and perform many functions online, including:

filing a claim;

receiving service of a claim;

submitting an answer to a received claim;

submitting additional case documents;

viewing the status of a case;

viewing case documents;

striking and ranking arbitrators online;

viewing and downloading disclosure reports of prospective arbitrators;
scheduling hearing dates online; and

paying invoiced fees.

Portal for Neutrals. Neutrals are not required to use the Portal on a mandatory basis, but
arbitrators and mediators must register in the Portal to take advantage of the numerous
functions it provides, such as:

viewing and printing their disclosure reports;
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viewing and updating their personal profiles and disclosures;

accessing information about their assigned cases, including upcoming hearings and
payment information;

viewing case documents;

submitting documents;

scheduling hearing dates;

reviewing and signing awards; and

viewing how often their names have appeared on arbitrator ranking lists sent to
parties, and how often they are ranked or struck on those lists.

FINRA Dispute Resolution Services Website

The FINRA Dispute Resolution Services website, https://www.finra.org/arbitration-
mediation, provides various resources for parties and neutrals regarding FINRA’s
arbitration and mediation processes. On the website users can find, among other things: an
overview of arbitration and mediation; information on how to file a claim; forms that parties
and arbitrators need in the arbitration process; arbitrator and mediator applications; the
Codes; and rule filing information.

Arbitration Awards Online

FINRA’s Arbitration Awards Online database is available without charge on FINRA'’s website
at https://www.finra.org/arbitration-mediation/arbitration-awards. Through the
database, users can access FINRA arbitration awards from February 1989 through the
present.

In addition, users can access all the New York Stock Exchange (NYSE) arbitration awards,
as well as the awards of all arbitration programs absorbed over the years by FINRA (which
include the American Stock Exchange, Chicago Board Options Exchange, International Stock
Exchange, Philadelphia Stock Exchange, and Municipal Securities Rulemaking Board) and
NYSE (which includes Pacific Exchange/NYSE ARCA).

The database provides users with access to awards and the ability to search for awards by
using multiple criteria, such as by case number, keywords within awards, arbitrator names,
date ranges set by the user, and any combination of these features. FINRA now includes in
customer awards information about the panel selection method and panel composition.

Videoconferencing

All four of FINRA'’s regional office locations have videoconferencing capabilities. With the
consent of all parties or with the permission of the arbitration panel, parties or witnesses
may appear at hearings by videoconference for hearings held in one of the regional office
locations. There is no additional cost to use the videoconferencing equipment at FINRA.
Parties are encouraged to notify their Case Administrator at least 30 days prior to the
hearing to request videoconferencing services. All videoconferencing requests are honored
in the order they are received.
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X. MEDIATION

Mediation remains an important service that FINRA offers. Since the program’s inception in
1995, FINRA’s mediation staff has administered thousands of cases involving a wide variety
of securities disputes with over 80 percent resulting in settlement between the parties.

Parties interested in mediation can fill out an online Reguest for Mediation Form which is
located on the Initiate a Mediation page at https://www.finra.org/arbitration-
mediation/initiate-mediation. Parties involved in current arbitration cases can also indicate
their interest in mediation by checking the box on the Party Case Submission Form in the
DR Portal. Both methods relay a message to mediation staff, who will follow-up with other
parties regarding available mediation options.

COVID-19 Reduced Fee Mediation Program

FINRA is offering parties the remote use of mediation through October 2020 at significantly
reduced fees. More than 100 mediators have agreed to participate in the program, which
features the following benefits:
Parties will receive a random list of 10 national mediators along with their Mediator
Disclosures for their consideration and ranking;
The mediator payment for his/her service is $100 an hour split by the parties; and
FINRA waives all mediation filing fees and administrative fees

Additionally, FINRA Dispute Resolution Services offers virtual hearing services

(via Zoom and teleconference) to parties in all cases by joint agreement of parties and
mediator. These services provide high-quality, secure, user-friendly options for conducting
video and telephonic mediation sessions and sharing documents remotely. Staff is available
to schedule virtual hearings and provide technical support.

Interested parties should contact the Mediation Administrator for their region.
Mediation Program for Small Arbitration Claims

Since February 2013, FINRA has offered reduced fee and pro bono telephonic mediation to
parties in simplified cases. Under the program, mediators serve on a pro bono basis on
cases alleging $25,000 or less in damages. We have also offered significantly reduced fee
mediation at $50 per hour on cases alleging damages between $25,000.01 and $50,000.
The program benefits forum users by: (1) increasing the number of cases that settle and
giving parties more control over the results of their cases; (2) reducing travel and
preparation costs; (3) providing an alternative for senior, seriously ill, and physically
challenged parties who may find traveling to and attending an in-person mediation
especially difficult; and (4) offering parties in small cases an efficient and cost-effective
option to meet their needs within our forum.

Separately, the program provides newer mediators with an opportunity to demonstrate their
mediation skills. Staff has processed hundreds of requests to mediate through the Mediation
Program for Small Arbitration Claims with parties settling over 80% of cases mediated.
FINRA continues to communicate the opportunity for parties to mediate through this
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program to all eligible cases, and highlights the benefits of this affordable mediation option
for small claims.

For more information on FINRA’s Mediation Program visit the Learn About Mediation page
at FINRA.org.
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WOMEN IN THE PROFESSION- TELL ME | CAN'T

Sara Hanley, Esq.!

|. Introduction

The times they are a-changin’,? and long gone are the days when all attorneys were white, middle-
aged men. These days, law schools often have more female than male students and are
populated by people of various ethnicities, religions, and cultures. So why is it that when you begin
to practice, the legal workplace is predominately male? Even now, well over a decade into my
career, | am more often than not the only female attorney in the room. Why is that?

Current research strongly suggests that diverse workgroups achieve more and are more
dedicated, innovative and trustworthy.® Cohorts consisting of both men and women have higher
collective intelligence, which advances the performance of both the group and the individual.*
Diverse workgroups also produce enhanced financial performance results due to their improved
ability to consider a broader range of alternatives, make wiser decisions, and solve problems.® So
why is the experience of practicing law so different for women compared to men? And, where are
all the women?

Il. We Know the Problems All Too Well

A. Implicit Bias

Female attorneys deal with the double standard of being perceived negatively as “aggressive or
abrasive,” while the same behavior is described as “confident” in men.® Women’s self-reflection
and internalization of the appearance of their everyday behavior presents a common conundrum
because women’s behavior, good or bad, is often a topic of conversation while a male peer’s
similar behavior typically is not.

1Sara Hanley represents investors nationwide who have lost their savings and retirement funds as a
result of their brokerage accounts being mishandled. Attorney Hanley is the founder of Hanley Law. The
firm represents investors in FINRA arbitrations and securities related class actions. www.finralawyer.org.
The author thanks Melanie Cherdack for her editorial comments and support of this article.

2 Bob Dylan, The Times They Are A-Changin’, on THE TIMES THEY ARE A-CHANGIN’ (Columbia Records
1964).

3 Joan C. Williams, Marina Multhaup, Su Li, and Rachel Korn, You Can’t Change What You Can’t See,
Interrupting Racial and Gender Bias in the Legal Profession (Executive Summary), A.B.A. & MINORITY
CORPORATE COUNSEL ASSOCIATION, at 12 (June 28, 2018),

https://www.americanbar.org/content/dam/aba/administrative/women/you-cant-change-what-you-cant-

see-print.pdf.

41d.
S1d.

6 Kim Dougherty & Sofia Bruera, The Power of Gender Equity, TRIAL 34, 36 (March 2014),
http://ntisummit.com/wp-content/uploads/2015/01/1-18-15-305-pm-kimberly-dougherty.pdf.
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In a recent survey by the American Bar Association (ABA), women reported experiencing that
they have to go “above and beyond” to achieve the same recognition and respect as their male
colleagues.” Women reported experiencing greater levels of bias than white men regarding equal
opportunity in getting hired, receiving fair performance evaluations, mentoring opportunities,
receiving high-quality assignments, accessing networking opportunities, fair pay, and
promotions.? In fact, gender bias was found in all seven of these attorney workplace areas.®

Implicit bias is common, but the good news is that it can be interrupted. Stereotypes are the
cornerstones for implicit bias.1° Stereotypical thoughts are automatic and people cannot stop their
brains from making reflexive assumptions.!! However, the application of the stereotype and
whether or not individuals act on the stereotype or implicit bias can be controlled.*?

B. Why so Few Women?

Statistics evidence that women in large law firms have far less access than men to the building
blocks that lead to success.'®* When surveyed, many experienced female lawyers reported that,
due to their gender, they were significantly more likely than their male peers to be overlooked for
advancement, denied a raise or bonus, experience implicit biases, subjected to double standards,
victimized by sexual harassment, and wrongfully perceived as less committed to their careers.'*
Not surprisingly, senior female lawyers perceive their firm’s commitment to women'’s issues in the
workplace underwhelming in areas such as advocating for gender equality, advancing women
into equity partnerships, actively promoting women into leadership roles, and remaining
committed to retaining experienced female lawyers.*®

The lack of female partners and equity partners may stem from a lack of women in the workforce
pipeline because historically there were fewer female attorneys or maybe it is due to a continuing
failure to recognize and promote women candidates.'® Alternatively, it could be that fewer women

7 Williams, et al., supra note 3, at 8. In April 2016, the ABA’s Commission on Women in the Profession,
the Minority Corporate Counsel Association, and the Center for WorkLife Law at the University of
California, Hastings College of the Law launched a survey seeking to understand in-house and law firm
lawyers’ experiences of bias in the workplace: 2,827 respondents completed the survey, and 525
respondents included comments. Id. at 7.

81d.

91d. at 8.

10]d. at 10.

d.

12d.

13 Roberta D. Liebenberg and Stephanie A. Scharf, Walking Out the Door, The Facts, Figures, and Future
of Experienced Women Lawyers in Private Practice, A.B.A., at ii (2019),
https://www.americanbar.org/content/dam/aba/administrative/women/walkoutdoor_online_042320.pdf.
4 1d.

5 d.

16 1d.
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are willing to take on greater responsibilities because male partners are paid on average 27%
more than female partners.!” The good news is that these statistics are bound to change. Overall,
the number of qualified women is growing in comparison to men.*® In 2016, for the first time ever
in the U.S., women made up the majority of law students.!® Today, in the U.S., women make up
51.3 percent of all law students.?® Achieving gender neutrality in the practice of law is more than
just a moral obligation. Any law firm that wishes to remain competitive in the marketplace cannot
afford to leave 50% of its talent at the door.?

C. The Higher Up You Go, the Less Women There Are

Over the past 20 years, women and men have entered law firms as first-year associates in
approximately equal numbers.?2 However, by the time women arrive at the most senior leadership
levels — non-equity and equity partners — they represent only 29% and 17% of their peers,
respectively.? It is clear that female lawyers, on average, do not advance along the same career
trajectory as men.?* Unfortunately, while there is an assumption that the gender gap
predominates during a female attorney’s early years in practice, the fact is that the gender gap
continues and even widens at the partnership level.?> This is a major contributing factor in the
disproportionately high rate of attrition of senior female attorneys.?® A recent National Association
for Law Placement report concluded: “The percentage of partners who are women or minorities
has increased at least some every year, but the partnership ranks remain overwhelmingly white
and male.”?” Other studies have found that this gender gap in the highest levels of practice

17 A.B.A. COMMISSION ON WOMEN IN THE PROFESSION, A Current Glance at Women in the Law, at 6 (April
2019), https://www.americanbar.org/content/dam/aba/administrative/women/current_glance_2019.pdf.

18 |d. In 2016, for the first time ever in the US, women made up the majority of US law students. In 2019,
in the US, women make up 51.3 percent of US law students. Id. at 4.

9 d.

20 |d.

21 Liebenberg & Scharf, supra note 13, at iii.

22 A.B.A. COMMISSION ON WOMEN IN THE PROFESSION, The Grit Project Program Toolkit: Using Grit and
Growth Mindset to Advance Women in the Law (2014),
https://www.americanbar.org/content/dam/aba/administrative/women/grit_toolkit_brochure.pdf.

23 |d.

24 Liebenberg & Scharf, supra note 13, at 2.

25 |d.

26 |d.

27 |d. (citing NATIONAL ASSOCIATION FOR LAW PLACEMENT, Women and Minorities at Law Firms: What Has
Changed and What Has Not in the Past 25 Years? (February 2018), https://www.nalp.org/0218research).
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adversely impacts law firm finances, client relationships, the ability to recruit new business, and
a firm’s ability to retain the best lawyers in the profession.?

Experienced female lawyers are much more likely to report harmful work experiences that
resulted simply because of their gender than men.?® A lack of communication and clarity exists
when it comes to female attorneys’ opportunities for advancement, recognition in the firm and
various leadership positions.*° Female attorneys are considerably more likely than their male
peers to report, due to their gender, that they have been mistaken for a lower level employee;
disparaged by demeaning comments, stories, or jokes; divested of business development
opportunities; perceived as less committed to her career; overlooked for an advancement; denied
pay increase or bonus; felt treated as a token representative for diversity; lacked mentor
opportunities; and/or missed a desirable assignment.®! Such serious gender related issues are
striking and alarming.®? The fatal combination of the gender disparity on these vital building blocks
to success explains much about why women are not advancing in the legal profession at the same
rate as men.** Demeaning communication, unwanted sexual advances, gender bias and double
standards burden women practicing at all levels, which takes a significant toll on women’s
satisfaction in their professional life and can ultimately serve as the reasons why they leave the
practice of law.

D. Sexual Harassment Remains Problematic

Without question the one area in which women’s experience in the profession is drastically
different from their male counterparts’ experience is the much greater extent to which women
experience sexual harassment.® It is important to understand the common workplace abuses,
including non-sexual abusive behavior, and to introduce appropriate protections. According to the
ABA, thirty percent or more female lawyers have suffered some form of sexual harassment and
bullying in the workplace, and at law firms that percentage is likely greater.®® The persistence of
sex-based harassment in the legal profession has profound impacts on the physical and
emotional well-being of female lawyers resulting in the decreased job satisfaction and
disillusionment with the legal profession.*®

28 |d. (citing MCKINSEY & Co., Why Diversity Matters (2015); Marcus Noland, Tyler Moran, and Barbara
Kotschwar, Is Gender Diversity Profitable? Evidence From a Global Survey, THE PETERSON INST. FOR INT’L
Econ. (Feb. 2016)).

291d. at 7.

30 d.

31d. at 7-8.

32 1d. at 8.

33 1d.

34 1d.

35 A.B.A., The Shameful Truth: Sexual Harassment in the Legal Profession (May 23, 2018),
https://www.americanbar.org/groups/crsj/events_cle/program-archive/the-shameful-truth/ (last visited

Sept. 9, 2020).

36 Aditi Kumar, Professional Ethics in the #MeToo Era: A Growing Awareness of Sexual Harassment,
A.B.A. EMP. BENEFITS COMMITTEE NEWSL. (March 4, 2019),
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The Equal Employment Opportunity Commission (EEOC) states that “harassment not involving
sexual activity or language may also give rise to Title VI liability...if it is ‘sufficiently patterned or
pervasive’ and directed at employees because of their sex,” and that the employer may be
vicariously liable for such harassment.®” The laws against misconduct apply to supervisors, co-
workers, peers, clients, judges, professors, students and vendors.®® Abusive behaviors are
defined to include demeaning, condescending or sexualized comments or jokes.® Increasingly,
sex-based harassment in the workplace has become more nuanced and subtle and is
demonstrated in ways such as interruptions or dismissive remarks, comments on appearance, or
indirect intimidation.*® The actions that constitute legally actionable harassment are often
situational and fact determinative.** To reach the goal of preventing and eliminating sex-based
harassment from the legal profession, firms must enact and enforce uniform policies that develop
a zero tolerance for harassment.*> The ABA recently amended Model Rule of Professional
Conduct 8.4(g) to state that “professional misconduct” includes any “[clonduct that the lawyer
knows or reasonably should know is harassment or discrimination on the basis of ...sex,...sexual
orientation, gender identity, [or] marital status...in conduct related to the practice of law.™3

Lawyers and law firms should be aware of the inconspicuous ways sex-based harassment often
manifests and becomes normalized.** Gender bullying and inappropriate professional behavior is
so pervasive in the workplace that is often overlooked, but it is a precursor to actionable forms of
sex-based harassment that should not be ignored.*® A significant number of female attorneys
report that opposing counsel, judges, and other court officials mistake them to be secretaries or
paralegals.*® Similarly, there are many unconscious behaviors that perpetuate stereotypes and
sex-based treatment that individuals fail to recognize with their own behaviors and the culture of
their professional organizations.*’ It is imperative that law firm and legal organization leaders
implement a common sense approach and enforceable policies that allow women to report sexual
harassment, protect them from retaliation, and punish the perpetrator of the misconduct.

https://www.americanbar.org/groups/labor_law/publications/ebc_news_archive/spring-2019-
issue/professional-ethics-in-metoo-era/ (last visited Sept. 9, 2020).

37 A.B.A. COMMISSION ON WOMEN IN THE PROFESSION, The Legal Framework for Sex-Based Harassment
and Bullying, at 16 (2018),
https://www.americanbar.org/content/dam/aba/events/women/HandoutMaterials.authcheckdam.pdf.
38 d.

39 1d.

40 |d.

411d. at 17.

42 |d.

43 |d.; see MODEL RULES OF PROF’L CONDUCT r. 8.4(g) (AM. BAR ASS’N 2016).

441d. at 17-18.

451d. at 17.

46 |d. at 16.

471d. at 17-18.

Page -24-


https://www.americanbar.org/groups/labor_law/publications/ebc_news_archive/spring-2019-issue/professional-ethics-in-metoo-era/
https://www.americanbar.org/groups/labor_law/publications/ebc_news_archive/spring-2019-issue/professional-ethics-in-metoo-era/
https://www.americanbar.org/content/dam/aba/events/women/HandoutMaterials.authcheckdam.pdf

Inappropriate sex-based workplace conduct is harmful to employees, and it tarnishes the legal
professional as a whole; yet, unfortunately, it has long been generally socially acceptable. The
positive news is that cultural norms of sexism and sex-based harassment are slowly dying, and it
is no longer as much of an acceptable societal convention to harass women in the workplace. It
is time for the legal profession to send a strong message, as we have seen in other industries,
that sexual harassment will not be tolerated.

E. Assignment Allocations and Family Responsibilities

Law firms, just like any other workplace, have both high profile assignments, or “glamour work,”
that is career enhancing and “office housework,” or low-profile assignments, that are beneficial to
the organization but not to the individual's career.*® Research shows that women do more “office
housework” than men, such as administrative tasks and providing emotional support.*® The
overallocation of office work and under allocation of glamour work to women across the legal
profession is a key reason why leadership in the legal field is still male dominated.>® Women often
report less access to desirable assignments than white men.®! In law firms that are often driven
by billable hours, when a female lawyer becomes overburdened with office housework, it
decreases the amount of time she can dedicate to billable hours, which in turn hurts her
compensation and her career.>?

Top tier diversity can only be achieved when diversity exists at all levels of the firm and men and
women have equal access to glamour assignments that allow them take risks and develop
meaningful skills.>® When female attorneys continue to be tasked with an uneven distribution of
low-profile assignments, they often become dissatisfied with their position and begin to search for
new opportunities outside of the practice of law.>* Law firms must address the inequality in
assignments if they want to tap the full potential of their available workforce.>® A level playing field
requires that law firms allocate both career-enhancing assignments and the less high profile and
back-office work equitably.®® Women must interrupt any bias in the allocation of work
assignments. To interrupt this gender bias, women must affirmatively announce their desire to
be assigned the glamour work and consciously advocate for those tasks. Likewise, women who
are being assigned an inordinate amount of low-profile assignments should suggest that the office
housework assignments be distributed more evenly amongst all of the firms’ attorneys at their
level.

48 Williams, et al., supra note 3, at 18.
49 1d.
50 d.
51d.
52 d.
53 |d.
5 |d.
55 1d.

56 1d.
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As securities attorney Jenice Malecki wrote, “in the legal profession where billable hours and
client interaction are vastly important to promotions and success, equal work at home is a
necessary component for women to achieve top leadership positions and equal pay
opportunities.”™’ She further concludes that arguments have been made that women leave the
workforce to rear children, but we need to ask ourselves whether they leave because they earn
less than their spouse.®® When it comes to law firm compensation, many female lawyers believe
that the compensation policies are “rigged” against them.%® Families are often forced to make
financial decisions that are not always best for the individual professional involved, but if equal
work resulted in equal pay for men and women, at least some financial decision making would be
based on more even grounds.

Ill. Let’s Focus on the Solutions

A. Grit and Growth Mindset

As a profession, what can we do to really move the needle on equalizing the workplace
experiences of men and women in the legal profession? Historically, there have been relatively
few studies to identify the obstacles that contribute to the gender gap in the leadership levels of
the legal profession.®® Until recently, there has been little known about what common
characteristics the women who make it to equity and non-equity positions in the top ranks of law
firms have in common.! In 2012, a crucial study undertook this vital research.5? The results of
the research identified two main significant traits among highly successful female attorneys: grit
and growth mindset.®® The best news, is that these are factors which female lawyers control.%
Grit is defined as “perseverance and passion for long-term goals.”® “Growth mindset” is defined
as “the belief that one’s most basic abilities can be developed through dedication and hard work-
brains and talent are just the starting point.”®® The growth mindset gives rise to a dedication to
learning and deep resilience that is necessary for unlimited accomplishment.®” Grit paired with a

57 Jenice Malecki, Diversity in Arbitration: Where is Everyone?, PIABA Bar Association Annual Meeting
(Oct. 2019).

58 |d.

59 Liebenberg & Scharf, supra note 13.

80 The Grit Project, supra note 22.

61 1d.

62 Id.

63 Id.

64 1d.

65 |d.

66 Alli Gerkman and Milana L. Hogan, Accelerating Talent, Grit and Growth Mindset Fuels Lawyers’
Success Throughout Their Careers, 90 NY ST. B. ASS’'N J. 49 (Dec. 2018),

https://www.americanbar.org/content/dam/aba/administrative/women/nysba_combination.pdf.

57 1d.
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growth mindset were found by researchers to be the keys to female attorneys’ success.®® These
tools aid highly-successful female attorneys in handling and ultimately overcoming difficult
situations.®®

Grit has been proven to predict achievement and can exceed other metrics to which law firm
recruiting departments commonly look, such as GPA and class rank in law school. ° The research
on grit has shown that individuals who inherently have more grit tend to work harder and longer
hours than their peers and are more likely to engage in intentional efforts to improve their
abilities.”* Grittier individuals are more likely to stay committed to goals and not get distracted by
short term concerns or desires.”? Having grit is especially imperative in difficult contexts.”

When it comes to mindset, individuals with a fixed mindset believe that their strengths are
predetermined, whereas people with a growth mindset see their abilities as adaptable and
capable of growth through determination and dedication.” A recent study of female attorneys in
AmLaw 200 firms evidenced a strong, statistically important relationship between grit and success
for women in BigLaw.” The research implies that grit is a precursor to success rather than an
outcome of it.”® Researchers have also determined that many affluent female attorneys exhibit
growth mindset characteristics and depend greatly on these skills to navigate adversity and the
often times overwhelming demands in the practice of law.”” The most advantageous benefit of
this new research is that the grit and growth mindset is in the control of the individual.”® These
traits, which can at least partially be learned, lead to the continued success of more female
attorneys.

The grit and growth mindset is a crucial trait for both seasoned professionals and recent law
school graduates.” The traits attributed to grit are: diligence; flexibility and adaptability regarding
unforeseen, ambiguous or changing circumstances; resilience after a set-back; passion for the
work; ability to regulate emotions and demonstrate self-control; set goals and make a plan to meet

68 The Grit Project, supra note 22.
69 d.
70 1d.
1d.
721d.
73 d.
74 d.
7 d.
76 1d.
71d.
78 1d.

79 Gerkman & Hogan, supra note 66, at 49.
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them; and taking ownership.2® Growth mindset traits include enjoying overcoming challenges;
having an internalized commitment to developing towards excellence; having a strong work ethic
and putting forth best effort; positivity; and showing initiative.®! These traits are critical to success
for female lawyers, whether they are in their first year of practice or have been practicing law for
decades.?? The research developed as part of the grit and growth project applies commonly to a
broad range of legal settings, including success in law firms of all sizes, solo practitioners,
government, not-for-profits and in-house positions.® Ultimately, the findings from the research of
the ABA Commission on Women in the Profession determined that demonstrations of grit and
growth mindset have a strong impact on success of female lawyers across all practice settings.8

It has been argued that it's not smarts, talent, looks, luck or chance that separates the risers from
the fallers —it's grit.®> The modern term “grit” was coined in 2013 by Angela Duckworth, a
psychology professor at the University of Pennsylvania.®® Duckworth described grit as the “quality
of being able to sustain your passions, and also work really hard at them, over really
disappointingly long periods of time.”®” She taught that individuals with grit are people who can
overcome stress and use failure as a means to achieve their ultimate goals.® Grit has also been
described as an “indomitable spirit.”®® Grit is resilience and going after what you want with
everything you've got.*® Grit means striving for progress and never yielding in pursuit of your
passions, whether or not the legal arena is fair and welcoming to female attorneys, which most
conclude it is not. Sometimes to make progress you have to get comfortable in the uncomfortable
and successful female lawyers know this all too well.

80 |d. at 52.
81 |d.

82 |d. at 49.

83 d. at 50.

84 d.

85 Kristen Hamilton, Why Grit Matters in the Workplace, WORLD ECONOMIC FORUM (2014),
https://www.weforum.org/agenda/2014/10/grit-iq-workplace-persistence-failure/ (last visited Aug. 28,

2020).

86 |d.; see Duckworth, A.L., Peterson, C., Matthews, M.D. & Kelly, D.R., Grit: Perseverance and Passion
For Long-Term Goals, 92(6) J PERS Soc PsycHoL. 1087-1101, 1087 (2007).

87 Hamilton, supra note 87.
88 |d.
89 |d.

90 1d.
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B. Check Yourself

Cultural expectations are set by leaders. It has been said that “privilege is invisible to those who
have it.”! It is no secret that men hold the majority of the leadership positions in the law. So, as
men, what can you do to ensure that you help reverse the course to safeguard your spouses,
daughters and granddaughters from facing the same challenges that your current colleagues and
the women paving the way before them face? It is imperative that individuals within certain
demographic groups become cognizant of their own privileges. Recognizing one’s “privilege” is
not easy, but it is important for the betterment of our profession and for the goal of achieving fair,
efficient, and effective legal forums.®?

For the advancement of the profession, men must be more open to discussing female
experiences in the workplace.®® Societal “black boxes” only hinder the necessary progress in
resolving the underlying issues that contribute to the bigger problems of sexism.% Above all,
destructive implicit biases, sexual harassment, workplace inequality, and other inequity issues
should no longer be silenced.® All people, men and women, need to have the resolve to address
issues when they occur.?® Professionals must do the right thing and not hide behind the societal
norm that it is acceptable to treat certain people badly or disparately because of their gender or
race.

Male attorneys have a responsibility to actively promote gender equality by providing support,
encouragement and mentorship to female attorneys.®” Men in the legal profession should also
actively seek the recommendations and opinions of their female colleagues to encourage diverse
viewpoints.®® Law firms and society as a whole can only benefit from having female attorneys
active within the legal community.*®

IV. What Legal Organizations Can do to Help

As professionals and members of professional organizations, we must encourage
underrepresented attorneys to be promoted and to have the opportunities to contribute towards

91 Fiona Smith, Privilege is Invisible To Those Who Have It: Engaging Men in Workplace Equality, THE
GUARDIAN (June 7, 2016), https://www.theguardian.com/sustainable-business/2016/jun/08/workplace-
gender-equality-invisible-privilege (last visited Aug. 28. 2020).

92 Malecki, supra note 57.

%3 d.

%4 1d.

% Id.

9 |d.

97 Dougherty & Bruera, supra note 7, at 38.

98 Malecki, supra note 57.

% 1d.
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an upstanding, diverse, fair, and efficient legal system.'®® Every organization has a culture defined
by its policies, practices, expectations, unwritten rules, implicit and explicit biases, and
professional goals. This culture can have either a positive or negative consequence for gender
parity. If we want our legal organizations to thrive and improve, then we need some baseline
protections in place to support members who may experience harassment or sexual harassment.
There must be a zero-tolerance policy. Decorum and respect towards the other members of the
organization should be non-negotiable. Gender neutrality in the practice of law and in professional
organizations should be the norm and not the exception.

We need a culture shift if we are gong to attract gender neutral talent to our profession and legal
organizations. If we want the “best of the best,” we cannot exclude half of the population from our
search. A subtle shift in the tone of conversations and a general real world recognition that not
all of our professional colleagues will have the same gender, race or religion is the simple baseline
approach that would move our profession into a dramatically new era. Our profession is
conducted in court rooms and hearing rooms, not in locker rooms. Our professional abilities as
lawyers are not gender specific.

Our clients are often women and our practices would benefit from more female attorneys to meet
the needs of our diverse clientele. At the end of the day, all professionals want to be recognized
and appreciated for their work and contributions to the legal system. Female attorneys are not
asking for anything more than a fair opportunity to sink or swim. It is important for each of us to
do what we can to better our legal organizations and the practice of law. Acting with decorum
and professionalism to all of our colleagues would be a big step in the right direction. Be
professional in all that you do.

Rules of Conduct and Professionalism must be enforced in the legal profession and in our
professional organizations. Those unfortunate enough to be the victim of the harassment or bad
conduct of another member should have a place to report the bad conduct without fear of ridicule
and professional embarrassment. Organizations need to make certain that their harassment
policies are clear, well known, and applied equally. The willingness of legal organizations to
modify their behaviors to achieve gender parity ultimately depends on how much talent the
organization wants to attract and retain.

V. Conclusion

The increasing number of diversity and women’s initiatives are encouraging, but we still have a
ways to go to change legal culture. Double standards regarding behavioral expectations, lack of
advancement opportunities and lack of recognition remain pervasive. Making meaningful
advancements towards gender parity in the legal profession is no small feat. The impediments
that female attorneys face have nothing to do with their qualifications, talent, or ambition, but are
created by implicit bias, stereotypes and sexual harassment, all of which are unacceptably
pervasive in the legal profession.’®® Simply due to their gender, women endure demeaning
comments, are deprived opportunities, are overlooked for advancement, and are often excluded.

100 |d.

101 | jebenberg & Scharf, supra note 13, at ii.
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Until laws and societal norms change, the only control we have as women and men who care
about this issue is to change our own behavior. As women, we can change our outlooks,
expectations, approaches, and work hard every day to level the playing field. Most importantly,
we must speak up for ourselves and others when we are presented with unacceptable behaviors.
Silence is consent and there will be no positive change if issues are not confronted. Gender parity
is advancing in the legal profession, but traditions, cultures and behaviors only change when there
is a strong commitment to making the change and competent actions create a culture of respect
and accountability.
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MINORITIES AND WOMEN IN THE SECURITIES INDUSTRY:
THE DISPROPORTIONATE IMPACT OF SECURITIES FRAUD EXPLOITATION

People of color and women have been greatly impacted whether it is as victims of fraud or
underrepresented in the field as a career prospect. During an age of Black Lives Matter Protests
and women speaking out against gender discrimination, the Securities sector has a great task on
their hands to create prevention programs for fraud in these communities as well as revitalize
inclusive practices in the employment process. It is important to address the privilege of
employees or investors that may be immune or ignorant to the issues that plague the world they
existin. Creating a community that encourages employment in official board roles as well ensuring
an informative environment through which individuals can protect themselves from fraud is critical
for vulnerable populations.

The securities industry is not known for its diversity. It is not every day we have a “Lauren
Simmons” come to the forefront of our attention, challenging the status quo of what the securities
field looks like. Lauren Simmons became the youngest trader at the New York Stock Exchange
at just 22 years old. She was the second black female trader of her time. It wasn't until 1952 that
the first African American securities firm was founded with an NASD license. Subsequently, it
wasn't until 1960 that the first Wall Street African American securities firm was opened by Phil
Jenkins and Harry Wright. It took until the early 2000s for an African American to be titled CEO at
a major brokerage firm namely, Stanley O’'Neal. The United States Equal Employment
Opportunity Commission from 2006 references that African Americans make up only 7% of the
banking Subsector as well as only 4.4% of the Securities subsector. It's quite evident that the
journey towards inclusivity within the Securities sector has been slow and challenging for various
populations.

Similarly, women, of any race, constitute 46.9% of the Finance and Securities Labor force
according to the US Bureau of Statistics in 2018, but only make up 19.4% of the senior-level
positions. Geraldine Weiss was a quintessential example of a woman trying to push past the
restrictive hierarchy in place within the securities industry. No investment firm wanted to hire her
in a position above secretary, although her qualifications were much greater. Immediately, once
companies saw her feminine name, they categorized her caliber into a lower position which
hindered her career growth. Eventually, she went by G.Weiss, so her identity remained
ambiguous, which allowed her financial strategies to speak for itself, achieving above-average
returns. That is just the tip of the iceberg. Muriel Siebert, Abigail Johnson, Abby Joseph Cohen,
Lubna Olayan, and so many more women’s stories take an incredible amount of effort to come to
the forefront of their field merely because of their gender. It is quite fascinating to imagine the
strength, power, and potential of the securities industry if it looked primarily at merit and less in
regards to race and gender.

An audit regarding the Representation of Minorities and Women in the SEC’s Workforce run by

the Office of Inspector General(2013-2014), reveals a trend in which women and minorities
received fewer cash awards or bonuses, as well as were exposed to lower performance
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management and recognition scores. The results of that audit suggested that various diversity
initiatives within the SEC have not taken the appropriate steps or research to truly understand the
barriers that currently operate in the SEC’s workplace to exclude minorities and women. The
Office of Equal Employment Opportunity did not complete a thorough analysis of the inner
workings that impose restrictions on equal opportunity. The Office of the Inspector General
accepted that women were underrepresented at higher levels at the SEC. In addition, the rate of
complaints filed in regards to equal opportunity was statistically greater by African American
individuals or women. The positive aspect of this audit was a memorandum attached to the bottom
indicating all the aspects of this topic that require change as well as the management response.
The management was committed to data and tables of the following year as required by the
Management Directive and compliance with Section 342 of the Dodd-Frank Act in order to correct
hurdles to equal opportunities.

In regards to the Latino/a community, they are also blatantly underrepresented in leadership roles
within the securities and financial services industry. According to the 2003-2004 Corporate
Governance Study, Latinos only served on boards within 166 of 1000 Fortune 1000 Companies.
Furthermore, according to the study, 15% of the United States Population is Latino/a but only
4.7% of that population work in the securities industry. The United States Equal Employment
Opportunity Commission in 2006 explained that Latino officials at its highest constitute 5.1% of
the Central Banking subsector while only making up 2.9% of the Securities subsector. The chair
of the board of directors of the New American Alliance, Ana Maria Fernandez Har, provided an
array of guidelines that would enhance Latino participation which includes actively expanding the
diversity within corporate boards, launching inclusive teams, broadening hiring protocol and
having current leaders emphasize the value of corporate diversity.

There are some regulations that exist within the Securities industry that disproportionately impact
people of color, specifically African Americans and Latinos. The Securities Exchange Act of 1934
requires that the SEC suspend privileges, dismiss, revoke registrations, or order severe
consequences for individuals that have been sentenced for misdemeanors or felonies. This is
determined through fingerprints that are submitted by potential and current employees regularly.
This practice can arguably be in violation of Title VIl which protects employers from employment
practices that unfairly impact a particular population. For example, fingerprinting specifically
impacts African Americans and Latinos as they are more likely to have a criminal record due to
the nature of our criminal justice enforcement practices. There are proposals for narrowing the
range of the fingerprinting rule to encompass criminal records in regards to the business
necessity. Incarceration negatively impacts African and Hispanic communities about 6.5 and 2.5
times greater respectively than white individuals.

The United States Equal Employment Opportunity Commission from 2006 quite explicitly states
that out of the thousands of jobs that exist within the various sectors of the financial services
industry, participation of women and minorities linger anywhere between 47.3% and 0.1% in top-
level roles namely officers as well as managers. The Securities industry consistently has the
lowest percentage of inclusion when compared to the other subsectors (banking, insurance,
funds, central banking) regardless of the roles or races being discussed. This quite evidently puts
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into perspective how complex the path may be to the securities industry for a person of color or
woman, as well as even more relevant for those that identify as LGBTQA+.

While from an employment perspective, encouraging diversity is crucial, it seems that even from
an investor standpoint people of color are more likely victims of securities fraud than white
individuals. According to the Federal Trade Commission, African American and Latino populations
under-report fraud, despite the statistics revealing that securities fraud is more likely to impact
these communities. These populations and demographics are often impacted by fraud targeting
their income and debt. Misleading work from home offers, affinity fraud, pyramid schemes,
business ventures to make use of people’s desperation to work, debt relief, mortgage relief, and
other schemes that profit off of an individual’s financial insecurities. In addition, a lack of sound
financial backing could mean that those aforementioned vulnerable populations would be unable
to take a legal case forward. In a report to Congress by the Federal Trade Commission from 2016,
it indicated that about 10.8% of the United States population had been defrauded, which equates
to over 25 million people. The purpose of this report was to design various strategies that would
reduce fraud in African American and Latino communities and ensure preventative methods.
These methods must motivate financial regulatory institutions to closely understand the hurdles
that make African American and Latinos more susceptible to fraud, as well as begin reversing
that unfortunate reality.

Malecki Law is dedicated to protecting the justice and equality of vulnerable individuals that are
negatively impacted by fraud. The firm will continue to strive for favorable results for individuals
that are disproportionately impacted by schemes and fraudulent financial practices. Ensuring a
vocal, progressive and inclusive workspace is a crucial priority for us as a team. For over two
decades, Malecki Law has upheld a fair and equal workplace as well as committed itself to
ensuring favorable outcomes for ALL of our clients. We stand by and inclusive measures, fraud
prevention programs or informative workshops that are compatible with the values of our firm for
the purpose of protecting both employees and fraud victims of all backgrounds.
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WHEN SECURITIES CLAIMS COLLIDE WITH THE BANKRUPTCY CODE

Randall A. Pulman & Amber Fly Pulman

FACT PATTERN

Plaintiff's lawyer, PIABA Pete, has had a great day. The case of his career has just walked in the
door. This is the case PIABA Pete has been waiting on so that he can finally retire.

Lily White, an elderly retired schoolteacher, is terrified. Her husband, a blue-collar worker, died in a
terrible workplace accident a couple of years back. The Whites had always lived a frugal life, and
between their savings, life insurance, the retirement accounts, and the settlement from her
husband’s wrongful death case, Lily White found herself with a $10,000,000.00 estate. She had no
idea what to do, but as luck would have it, a financial advisor, Burt Blackheart, volunteered his
services. She knew Burt from church as a long-lost friend who previously did great work for her
cousin. Burt came to the funeral for Lily’s husband and, after an appropriate amount of time, asked
her to dinner “just to get her out of the house.” At dinner, Lily confided in Burt that she did not
know what to do with all the money deposited into her bank accounts.

Shortly after the dinner meeting, Lily opened an account with Burt’s firm, Oakmont Financial
Planners. Oakmont Financial Planners was a one-stop shop. Burt could sell her insurance, stocks,
and bonds or simply give her advice. For special, high-net-worth individuals like Lily, Burt could
offer guaranteed high yield investments in selective hedge funds, real estate projects, and off-
shore bank CDs that all paid a guaranteed 8% a year. The best part was that Lily would not have
to pay a commission. Lily, for the first time in her life, felt special.

Things appeared to go splendidly. Burt invested her money, and since all she needed was
$5,000.00 a month to live like a queen, the rest of the money could compound and grow. She could
make contributions to charity, send her grandchildren to college, and leave a considerable sum of
money to her church. Lily received mail from Oakmont Financial Planners all the time, but Burt told
her not to bother to open or worry about it as he was watching everything very carefully. Burt
repeatedly told Lily she should just enjoy herself.

Suddenly, about three months ago, the monthly checks stopped. After Lily inquired, Burt came by
her home and explained that there had been a problem with the accounting department. Burt
assured Lily that everything was fine, and the checks would start coming again on the first of the
month. The check did not come as promised, and Lily’s daughter suggested that Lily needed to
see a lawyer. Lily did not think so, but she did see on the news that morning something about an
SEC raid on a hedge fund that sounded familiar. She remembered that she had received some
mail from the Super-Mega-Uber Hedge Fund (“Super-Mega”) located in Antigua.

After she broke down in tears in PIABA Pete’s office, Lily signed a fee agreement. PIABA Pete had
to make a difference in Lily’s life. He would find her justice and get back her money.

After sorting through three years of statements, it became apparent to PIABA Pete that Burt
invested all the money in illiquid partnerships and offshore bank accounts, and now Super- Mega
is in a SEC receivership. There was a reference in the sales material to an E&O insurance policy.
PIABA Pete suspects that Oakmont put most of its customers in Super-Mega. After some
investigation, PIABA Pete also figured out that all the investments paid Oakmont Financial
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Planners a 10% commission, and that Burt had purchased a $1,000,000.00 yacht to go with his
newly remodeled $5,000,000.00 beachside residence and homestead located in Texas.

PIABA Pete visits with his long-time partners and considers whether to pursue involuntary
bankruptcy for Super-Mega or leave it in an SEC Receivership. The decision is made not to
challenge the SEC Receivership. How much difference could it make?

PIABA Pete takes the obvious path—he files a receivership claim in the Super-Mega SEC
Receivership proceedings on behalf of Lily and files a FINRA arbitration against Burt and Oakmont
Financial Planners. The claims made are unsuitability and breach of fiduciary duty. Blue Sky Law,
‘33 Act and '34 Act claims are made, but PIABA Pete doesn’t think that he can identify a specific
misrepresentation or omission. Good news, the receiver confirms that Oakmont Financial
Planners did carry a $10,000,000.00 wasting E&O policy. Lily is going to be okay, and Pete will
make a handsome, life-changing fee. When this one is over in a few months, PIABA Pete will be
able to retire. At least it seems that way.

1) FEDERAL BANKRUPTCY TRUSTEES V. SEC RECEIVERS: TRUSTEES CAN'T TAKE
YOUR THIRD-PARTY CLAIMS, BUT RECEIVERS CAN—IN SOME CIRCUITS, AT LEAST.

Applicable statutory provision — Fed. R. Civ. P. 66:
[T]he practice in administering an estate by a receiver or a similar court-appointed
officer must accord with the historical practice in federal courts or with a local rule.

Applicable statutory provision — 28 U.S.C. § 959(b):
(b) Except as provided in section 1166 of title 11, a trustee, receiver or manager
appointed in any cause pending in any court of the United States, including a debtor
in possession, shall manage and operate the property in his possession as such
trustee, receiver or manager according to the requirements of the valid laws of the
State in which such property is situated, in the same manner that the owner or
possessor thereof would be bound to do if in possession thereof.

Applicable statutory provision — 11 U.S.C. § 1104:
(@) At any time after the commencement of the case but before confirmation of
plan . . . the court shall order the appointment of a trustee—

(1) for cause, including fraud, dishonesty, incompetence, or gross
mismanagement of the affairs of the debtor by current management, either
before or after the commencement of the case, or similar cause, but not
including the number of holders of securities of the debtor or the amount of
assets or liabilities of debtor;

(2) if such appointment is in the interest of creditors].]
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Analysis

There are several key distinctions between a SEC receiver and a bankruptcy trustee. An SEC
Receiver is appointed on a case-by-case basis often to preserve status quo or prevent diversion and
waste of assets. SEC v. Current Financial Services Inc., 783 F.Supp. 1441, 1443 (D.C. 1992).
Unlike a bankruptcy trustee, an SEC receiver is not bound by the bankruptcy code. Unlike an SEC
receiver, a chapter 11 trustee has the same duties as a debtor-in-possession, and payment to
creditors must comply with the absolute priority rule. Therefore, victims of securities fraud may
obtain higher priority in a receivership case than they would under bankruptcy.

Although receivers typically do not have the same caliber of experience in liquidating a company
as a bankruptcy trustee, claims by creditors against third party defendants are not property of the
bankruptcy estate and therefore cannot be pursued by the trustee. In re S.I. Acquisition, Inc. 817
F.2d 1142, 1150 (5th Cir. 1987). Specifically, a bankruptcy trustee may only bring forth derivative
claims for causes of action such as alter-ego, fraudulent conveyances, and breach of contract.
Courts are divided on whether a receiver can bring forth and settle claims made by creditors of the
receivership estate.

Within the Fifth and Tenth circuits, a receiver may pursue and settle creditor claims with third-party
defendants because the creditor claims are related to the estate and ultimately increase the
liability of the receivership estate. Zacarias v. Stanford Int'l Bank, Ltd., 945 F.3d 883 (5th Cir.
2019); Sec. & Exch. Comm'n v. Stanford Int'l Bank, Ltd., 927 F.3d 830 (5th Cir. 2019); SEC v.
DeYoung, 850 F.3d 1172 (10th Cir. 2017). The First, Second, Seventh, and Eleventh circuits, on
the other hand, hold that a receiver does not have standing to bring claims against third party
defendants. Isaiah v. JPMorgan Chase Bank, N.A., 960 F.3d 1296 (11th Cir. 2020); Fleming v.
Lind-Waldock & Co., 922 F.2d 20, 25 (1st Cir. 1990) (“Since 1935 it has been well settled that ‘the
plaintiff in his capacity of receiver has no greater rights or powers than the corporation itself would
have.”) (quoting McCandless v. Furlaud, 296 U.S. 140, 148 (1935)); Eberhard v. Marcu, 530 F.3d
122, 132 (2d Cir. 2008) (“A receiver may commence lawsuits, but ‘stands in the shoes of the
corporation and can assert only those claims which the corporation could have asserted.”)
(quoting Lank v. N.Y. Stock Exch., 548 F.2d 61, 67 (2d Cir.1977)); See Jarrett v. Kassel, 972 F.2d
1415, 1426 (6th Cir. 1992) (holding that a receiver “had authority to sue on behalf of the
receivership itself but had no authority to bring a cause of action on behalf of the individual
customers”). “[llike a trustee in bankruptcy or for that matter the plaintiff in a derivative suit, an equity
receiver may sue only to redress injuries to the entity in receivership, corresponding to the debtor in
bankruptcy and the corporation of which the plaintiffs are shareholders in the derivative suit.”
Scholes v. Lehmann, 56 F.3d 750, 753 (7th Cir. 1995).

A Petition for Certioari regarding the circuit split is before the Supreme Court of the United States for
review. See Barry L. Rupert, et al. v. Ralph Janvey, et al., case no. 19-1411 in the Supreme Court
of the United States; Antonio Jubis Zacarias, et al. v. Ralph S. Janvey, et al., case no. 19-1402 in
the Supreme Court of the United States. Thank you to PIABA Amicus Committee, Royal B. Lea, in
particular, for drafting and filing an amicus brief on the issue.

Outcome: PIABA Pete spends eleven long years litigating with the Receiver over who owns the
securities fraud claims against Burt, the partnerships, and the offshore banks. This litigation
prompts Burt to relocate to Florida. PIABA Pete is questioning his judgment to proceed with an
SEC receiver as opposed to proceeding with a bankruptcy plan.
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2) DON'T VOTE FOR THAT CHAPTER 11 PLAN-YOU MAY BE RELEASING CLAIMS
AGAINST THIRD-PARTIES.

Change in facts: PIABA Pete files an involuntary bankruptcy petition against Super-Mega and a
chapter 11 trustee is appointed. The trustee files a plan of reorganization and tries to recover the
limits of the Oakmont Financial Planners’ E&O policy on behalf of the bankruptcy estate. Within
the trustee’s plan of reorganization, all creditors voluntarily (but likely unknowingly) give up claims
against third parties. The Devil is always in the details. The following provisions are buried within

the fifty-page plan:!

e Defined Terms

o Contributed Claims

All Causes of Action . . . against any Person that is not a Released
Party and that are related in any way to the Debtors . . . including . . .
(b) all Cause of Action for unlawful dividend, fraudulent conveyance,
fraudulent transfer, voidable transaction, or other avoidance claims
under state or federal law; (c) all Causes of Action based on, arising
out of, or related to the misrepresentation of any of the Debtors’
financial information, business operation, or related internal controls

e Liquidating Trust
o Contribution of Contributed Claims

[A]ll Contributed Claims will be irrevocably contributed to the
Liquidation Trust and shall thereafter be Liquidation Trust Actions for
all purposes.

o Pursuit and Resolution of Liquidation Trust Actions

The Liquidating Trust . . . will have the exclusive right, power, and
interest on behalf of itself, the Debtors, the Estates, and the
Contributing Claimants to institute, commence, file, pursue,
prosecute, enforce, abandon, settle, compromise, release, waive,
dismiss or withdraw any and all Liquidation Trust Actions or Assets|.]

Applicable statutory provision — 11 U.S.C. 8 1126(c):

(c) A class of claims has accepted a plan if such plan has been accepted by
creditors, other than any entity designated under subsection € of this section, that
hold at least two-thirds in amount and more than one-half in number of the allowed
claims of such class held by creditors, other than any entity designated under
subsection € of this section, that have accepted or rejected such plan.

Applicable statutory provision — 11 U.S.C. 8 § 1129(a)(8); (b):

(a) The court shall confirm a plan only if all of the following requirements are met:

1 Provisions from the Joint Chapter 11 Plan of Liquidation of Woodbridge Group of Companies, LLC and its
affiliated Debtors, Case No. 17-12560, filed in the United States Bankruptcy Court District of Delaware [ECF

No. 2138].
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(7) With respect to each impaired class of claims or interests—
(A) Such class has accepted the plan; or
(B) Such class is not impaired under the plan.

(b)[1]f all of the applicable requirements of subsection (a) of this section other than
paragraph (8) are met with respect to a plan, the court, on request of the proponent
of the plan, shall confirm the plan notwithstanding the requirements of such
paragraph if the plan does not discriminate unfairly, and is fair in equitable, with
respect to each class or claims of interests that is impaired under, and has not
accepted the plan.

Analysis:

For a plan to be confirmed one of the following must occur: 1) each class must be non- impaired;
2) each impaired class must vote to approve the plan; or 3) the requirements of “cramdown”
contained in 11 U.S.C. § 1129(b) must be met. An impaired class accepts a plan if at least one-half
of the class’ claimants containing two-thirds of the aggregate dollar amount for the class’ claims
vote to approve the plan. 11 U.S.C. § 1126(c).

Although courts are divided, the majority of courts hold that a non-voting class is not deemed to
have accepted the plan. In re Vita Corp., 380 B.R. 525, 527 (C.D. lll. 20008) (citing In re Eagle-
Picher Indus., 203 B.R. 256 (S.D. Ohio 1996); In re Westwood Plaza Apartments, Ltd., 192 B.R.
693 (E.D. Tex. 1996); In re M. Long Arabians, 103 B.R. 211 (9th Cir. 1989); In re Smith, 2006
Bankr. LEXIS 3196, 2006 WL 3627298 (Bankr. M.D. N.C. 2006); In re Jim Beck, Inc., 207 B.R.
2010 (Bankr. W.D. Va. 1997); In re Higgins Slacks Co., 178 B.R. 853 (Bankr. N.D. Ala. 1995); In
re 7th Street & Beardsley P’ship, 181 B.R. 426 (Bankr. D.Ariz. 1994); In re Adkisson Vill. Apts. of
Bradley County, Ltd., 133 B.R. 923 (Bankr. S.D. Ohio 1991); In re Friese, 103 B.R. 90 (Bankr.
S.D. N.Y. 1989); In re Townco Realty, Inc., 81 B.R. 707 (Bankr. S.D. Fla. 1987)). Within the
Southern District of Texas, a bankruptcy court ruled that a plan is not confirmable where no
creditors vote on a plan, holding that each impaired class must affirmatively accept the plan. In re
Castaneda, 09-50101, 2009 WL 3756569, at *1 (Bankr. S.D. Tex. Nov. 2, 2009). On the other
hand, the Tenth Circuit Court of Appeals held that a creditor who is the sole member of a class is
deemed to have accepted a plan of reorganization if it does not vote or object to the plan. Heins v.
Ruti—Sweetwater, Inc., (In re Ruti-Sweetwater, Inc.), 836 F.2d 1263, 1267-68 (10th Cir. 1988).

Once a plan with a litigation trust is confirmed, a trustee will proceed in pursuing the claims in order
to provide payout to the class. It is important to note that a litigation trust’s standing to pursue a
claim post-confirmation must be expressly provided for in the debtor’s plan. See Dynasty Oil &
Gas, LLC v. Citizens Bank et al. (in re United Operating, LLC), 540 F.3d. 351, 355 (5th Cir. 2009).
While some D&O carriers may have several exclusions in a policy, it is important to evaluate the
exceptions to the exclusion. Several courts have concluded that the insured vs. insured exclusion is
not trigged by a lawsuit brought by a successor-in-interest against former directors for breach of
fiduciary duty. In re Palmaz Scientific, Inc., 2018 WL 3343597, *13 (Bankr.W.D. Tex. 2018).

Outcome: Lily votes for the plan so that she can at least receive the 10% distribution proposed.
PIABA Pete continues with the FINRA arbitration against Burt Blackheart, but failed to get the
automatic stay lifted. Although PIABA Pete was happy to hear the plan was confirmed, Judge King
holds PIABA Pete in contempt for violating the discharge injunction in the plan. PIABA Pete has a
BAD day.
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3) WE DON'T NEED TO FIGHT ANY MORE AFTER THE FINRA PANEL HAS RULED.
DEBTS ARISING FROM SECURITIES VIOLATIONS (EVEN THE UNSUITABLE ONES)
ARE NOT DISCHARGEABLE.

Change in facts: Burt is sued by several clients for the same investments, and the wasting E&O
Policy is now exhausted or frozen by the courts. Burt receives poor legal advice and files for
bankruptcy to stop Lily’s FINRA Arbitration. Burt Blackheart’s bankruptcy case gets assigned to
Judge Gargotta. PIABA Pete proceeds to lift the automatic stay and receives a FINRA Arbitration
Award. The award comes down for $10,000.00 for unsuitable investment advice. There is no
specific award for Blue Sky, ’33 Act or ’34 Act claims. Burt is not concerned because he thinks the
Arbitration Award will be discharged by the bankruptcy court. Maybe not so fast.

Applicable statutory provision — 11 U.S.C. 8 523(a)(19)
(a) A discharge under section 717, 1141, 1192,2 1228(a), 1228(b), or 1328(b) of this
title does not discharge an individual debtor from any debt—

(19) that—
(A) is for—

(i) the violation of any of the Federal
securities laws, ... any of the State
securities laws or any regulation or order
issued under such Federal or State
securities laws; or

(i) common law fraud, deceit, or
manipulation in connection with the sale of
any security; and

(B) results, before, on or after the date on which
the petition was filed, from—

(i) any judgment, order, consent order, or
decree entered in by any Federal or State
judicial or administrative proceeding;

2 Small Business Reorganization Act, Pub. L. 116-54 effective February 19, 2020.
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(ii) any settlement agreement entered into
by the debtor; or

(iii) any court or administrative order for any
damages, fine penalty, citation,
restitutionary payment, disgorgement
payment, attorney fee, cost, or other
payment owed by the debtor.

Analysis:

The creditor carries the burden to show a debt is nondischargeable under any discharge exception
within 11 U.S.C. § 523. Grogan v. Garner, 498 U.S. 279, 283 (1991). It is in the bankruptcy court’s
authority to determine if a debt is nondischargeable. Dennis v. Dennis (In re Dennis), 25 F.3d 274,
277 (5th Cir. 1994) (citing In re Shuler, 722 F.2d 1253, 1265 (5th Cir. 1984), cert. denied, 469 U.S.
817 (1984). If a “tribunal other than the bankruptcy court [determines]. . . whether a federal or
state securities violation or some type of related fraud has occurred,’ the [bankruptcy c]ourt should
not disturb or attempt to relitigate those findings.” See Jenkins v. Jones (In re Jones), 600 B.R.
561, 569 (Bankr. W.D. Tex. 2019) (quoting Wright v. Minardi (In re Minardi), 536 B.R. 171, 192
(Bankr. E.D. Tex. 2015). However, the bankruptcy court may inquire into the true nature of the
underlying debt litigated in state court or in arbitration if necessary. Dennis, 25 F.3d at 277 (citing
Brown v. Felsen, 442 U.S. 127, 138 (1979).

For a debt to be excepted from discharge due to a violation of securities law under §
523(a)(19), a creditor must prove that “(1) the debt is for violation of securities law or for common
law fraud in connection with the sale of a security; and (2) the debt must be memorialized in a
judicial or administrative order, or in a settlement agreement.” Wright v. Minardi (In re Minardi),
536 B.R. 171, 191 (Bankr. E.D. Tex. 2015) (citing McGraw & Pfeifer Sutter Fam. LLC

v. Collier (In re Collier), 497 B.R. 877, 903 (Bankr. E.D. Ark. 2013).

A FINRA award memorialized by a judicial order provides a bankruptcy court sufficient evidence to
except a debt from discharge. Jones, 600 B.R. at 569. Even if a FINRA award does not specifically
issue findings of specific violations of securities laws, fraud, or breach of fiduciary duty, the award
may be nondischargeable if “the FINRA [a]ward arose, at least in part, in connection with
[debtor’s] violation of [state] securities laws.” 1d.

Some courts have addressed nuances in excepting a debt from discharge. For example, the Tenth
Circuit Court of Appeals affirmed a ruling discharging judgments for unjust enrichment in
connection with a Ponzi scheme. Oklahoma Dept. of Securities, ex. Rel. Fought v. Wilcox, 691
F.3d 1171, 1177 (10th Cir. 2012). In Wilcox, creditors sued debtors in state court for unjust
enrichment but did not pursue any actions for securities law violations. Id. at 1176-77. Creditors
successfully obtained judgments, and the bankruptcy court excepted the judgments from discharge.
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Id. at 1174. The Tenth Circuit reversed the bankruptcy court based on a strict interpretation of 8§
523(a)(19), stating that a judgment only for unjust enrichment was not a judgment “for a violation”
of securities law. Id. at 1174-75. The appellate court clarified that the ruling may have been
different if the creditor prosecuted debtors for securities law violations in state court. Id. at 1176-
77.

The Eleventh Circuit Court of Appeals determined that liability arising from a third party’s violation of
securities laws may be excepted from discharge. Lunsford v. Process Techs. Servs. (In re
Lunsford), 848 F.3d 963 (11th Cir. 2017). Within Lunsford, a creditor sued the debtor and the
company in which the debtor served as president and obtained an arbitration award. Id. at 965. The
award detailed the securities law violations and stated explicitly that the award’s findings would
include the debtor unless only the company was referenced. Id. at 967. The state court confirmed
the award and entered a joint and several judgment against the company and debtor. Id. at 965.
The debtor asserted that the debt was dischargeable because he was merely a third party to the
violations of securities laws. Id. at 969. The bankruptcy court determined the debt was excepted
from discharge because the debtor was a party to the legal action in which a judgment was entered
for securities laws violations against the company. Id. The appellate court affirmed the bankruptcy
court and acknowledged that the ruling may be inconsistent with Wilcox, and nevertheless stated
“[tiIhe whole text establishes section 523(a)(19) precludes discharge regardless of whether the
debtor violated securities laws as long as the securities violation caused the debt.” Id. at 968. A
critical difference between Lunsford and Wilcox is that in Lunsford, the debtor was jointly and
severally liable for the securities laws violations, whereas in Wilcox, the debtor was not charged
with any securities law violations.

Outcome: The debt owed to Lily is excepted from discharge. PIABA Pete now moves forward in
attempting to collect the debt. Burt’s entire net worth is tied up in his newly remodeled home and
yacht, both of which he has claimed as exempt under the Texas Property Code.

4) HAND OVER YOUR HOMESTEAD, OR AT LEAST ALL VALUE ABOVE $170,350.00, A
LA CLYDE JONES

Change in facts: Burt claimed the full value of $5,000,000.00 as exempt as a homestead under
Texas law. Burt also attempted to claim the yacht as exempt, but subsequently amended his
schedules without requiring PIABA Pete or the trustee to file an objection. Trustee and PIABA
Pete proceed to file an objection to Burt's claimed homestead exemption. Burt filed a reply,
asserting that the Texas homestead protects his residence’s full value, or in the alternative, the
newly remodeled home is necessary to support him and his spouse. As an exhibit in support of the
reply, Burt attaches a doctor’s note saying it is necessary for Burt's health to swim in his resort-
styled pool and play tennis at his private tennis court three times a week.
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Applicable statutory provision - 11 U.S.C. 8§ 522(q)(1)(B):
(9)(1) As a result of electing under subsection (b)(3)(A) to exempt property under
State or local law, a debtor may not exempt any amount of an interest in property
described in subparagraphs (A), (B), (C), and (D) of subsection (p)(1) which exceeds
in the aggregate $170,3508 if--

(A) the court determines, after notice and a hearing, that
the debtor has been convicted of a felony (as defined in
section 3156 of title 18), which under the circumstances,
demonstrates that the filing of the case was an abuse of
the provisions of this title; or

(B) the debtor owes a debt arising from--

(i) any violation of the Federal securities laws (as
defined in section 3(a)(47) of the Securities
Exchange Act of 1934), any State securities laws,
or any regulation or order issued under Federal
securities laws or State securities laws;

(if) fraud, deceit, or manipulation in a fiduciary
capacity or in connection with the purchase or sale
of any security registered under section 12 or 15(d)
of the Securities Exchange Act of 1934 or under
section 6 of the Securities Act of 1933;

(iii) any civil remedy under section 1964 of title 18;
or

(iv) any criminal act, intentional tort, or willful or
reckless misconduct that caused serious physical
injury or death to another individual in the preceding
5 years.

(2) Paragraph (1) shall not apply to the extent the amount of an interest in property
described in subparagraphs (A), (B), (C), and (D) of subsection (p)(1) is reasonably
necessary for the support of the debtor and any dependent of the debtor.

3 As adjusted under section 104, effective April 1, 2019. To be readjusted effective April 1, 2022.
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Analysis:

The objecting party carries the burden in establishing a debtor’s claimed exemption is improper. In
re Presto, 376 B.R. 554, 563 (Bankr. S.D. Tex. 2007). The burden of proof is by a preponderance
of the evidence. Id.; Fed. R. Bankr. P. 4003(c).

Bankruptcy courts can make findings or adopt rulings from other courts or arbitration panels to
limit a debtor's homestead under § 522. To satisfy the requirements under § 522(q)(1)(B)(ii), a
debtor must owe a debt arising from the act of fraud, deceit, or manipulation while acting in a
fiduciary capacity or in connection with the purchase or sale of a registered security. Presto, 376
B.R. at 592. The Bankruptcy Code defines “debt” as “liability on a claim[.]” 11 U.S.C. § 101(12).
Congress intended to adopt the broadest definition of the term “claim.” Johnson v. Home State
Bank, 501 U.S. 78, 83 (1991). Within the Bankruptcy Code, “claim” is defined as a ‘“right to
payment, whether or not such right is reduced to judgment, liquidated, unliquidated, fixed,
contingent, matured, unmatured, disputed, undisputed, legal, equitable, secured or unsecured.” 11
U.S.C. § 101(5).

If a party requests a debtor's homestead exemption to be capped under 11 U.S.C. § 522(q), a
bankruptcy court may permit a debtor to retain the full value of a claimed homestead exemption if
the homestead is reasonably necessary for the support of the debtor and debtor’'s dependents.
See In re Bounds, 491 B.R. 440, 452-53 (W.D. Tex. 2013). The following factors are considered
under the reasonably necessary standard: “ (1) the debtor’s present and anticipated living expenses,
(2) the health of the debtor and his/her dependents, (3) debtor’s job skills and education, (4)
debtor’s other assets, (5) debtor’s abilityto save for retirement, (6) the special needs of the debtor
and his or her dependents, and (7) debtor’s continuing financial obligations such as alimony or
child support.” Id. (citing In re Jackson, 376 B.R. 75, 80 (Bankr. D. Conn. 2007) affd, Jackson v.
Novak, 593 F.3d 171 (2nd Cir.2010)).

Bankruptcy courts look at these factors strictly and tend to favor restricting the homestead. Within
Bounds, the bankruptcy court granted an objection to a debtors’ claimed homestead under §
522(q) because the home was more than reasonably necessary for the debtors’ needs. Id. at553.
Specifically, the home consisted of 4,200 square feet of living space and had a tennis court, barn,
a gated driveway, and a private pond. Since the debtors were soon to have no children living at
home, had the ability to secure employment, and the capability to downsize to a smaller home, the
court determined the homestead exemption should be limited. Id. at 453. The court further
addressed how one debtor was convicted of fraud and theft in the amount of $500,000.00 against
the objecting party, and that the objecting party would not obtain payment from the bankruptcy
case if the debtors were entitled to keep the claimed homestead. Id. at 454.

Additionally, within Presto, the bankruptcy court determined that it was not reasonably necessary
for a debtor with substantial income and future earning capacity to live in a two-story 3,400 square
foot home with a custom pool in a gated community with a country club, especially when his
children only stay during the summer. Presto, 376 B.R. at 599. The debtor argued that his pool,
which also included a slide and a hot tub, was medically necessary. Id. The court clarified the
analysis for a medically necessary pool: “The only question this condition would raise is whether
the Debtor had sufficient income and other assets to afford any house, not this specific house, that
can provide a pool.” Id. The court also included a footnote expressing doubt about the accuracy of
the debtor's medical need for a pool, as debtor's application to build the pool simply requested
expedited approval for his children and did not mention the medical necessity. (“If | didn’t have my
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beautiful children to please, | would not be asking for accelerated approval, but please understand
(like all good Daddy’s [sic]), | want to put a big smile on my children all summer.”) Id. at FN 51.

Outcome: The Homestead is sold for $2,000,000 because oil prices collapsed, and no one is
buying these kinds of homes during a pandemic. After all of the closing costs and expenses are
paid, Mr. Blackheart receives $170,350 and Lily and PIABA Pete receive a check for $1.5 million.
Lily is paid her $1,000,000. PIABA Pete makes a nice fee that just covers the actual time his has
put in the case over the last five years. PIABA Pete goes back to work the nextday.
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PERSUASION TECHNIQUES FOR TRIALS & HEARINGS

Celiza (Lisa) Bragancga®

Sometimes the mechanics of filing a statement of claim, selecting arbitrators, conducting
discovery, motion practice, and preparing for mediation or hearings can eclipse the importance of
developing and sticking with a persuasive trial strategy. In large part trying a case in FINRA
arbitration is the same as trying a case before a federal court jury.

The best trial attorneys are continually trying to be better. That often means returning to the
fundamentals. This is a brief discussion of a few fundamental principles of trial practice that are
worth revisiting from time to time.

Humanize your client

In customer arbitrations, we want arbitrators to see our clients as human beings who were
wronged. Even when our client is a business, that business is made up and operated by human
beings who have been injured.

Humanizing the client is such an important consideration that trial practice guru James W.
McElhaney devoted an entire chapter of his book to it. See McElhaney’s Trial Notebook, ch. 12,
3d ed. (ABA 1994). Everything we and our clients do in front of arbitrators should reinforce the
humanity of our clients. There are many ways to do this.

Use your client’s name

One important way to humanize a client is to call them by their name, rather than refer to them as
“claimant.” As McElhaney puts it, if you want a decisionmaker to understand your client as an
actual human being, “with senses and emotions, memories and anticipations, duties and

! Lisa is a former Branch Chief at the US Securities & Exchange Commission, Division of Enforcement.
She has tried cases in arbitration as well as before federal court juries. You can reach Lisa at Braganca
Law LLC, 5250 Old Orchard Road, Suite 300, Skokie, IL 60077. www.SECDefenseAttorney.com. Email:
Lisa@SECDefenseAttorney.com. Phone: (847) 906-3460.
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obligations, who is entitled to fundamental dignity and a rightful place in the world,” you should
use your client’s name. McElhaney’s Trial Notebook, at 98.
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McElhaney further encourages lawyers to, whenever possible, refer to a client by their first name.
Id. This is dependent, of course, on the client’s age, sex, and other characteristics. Whatever you
do should feel comfortable and respectful. This should start with the Statement of Claim and
continue in discovery requests, maotions, oral argument, and ultimately through the final hearings
and post-hearing briefs. You reinforce at every opportunity that your client is not a Fortune 500
corporation, but a living breathing human being.

Your client’s appearance matters

Before you have your client appear in person, you should make sure the way your client looks
and acts supports your theory of the case. Arbitrators and mediators will make conscious and
unconscious decisions about your client based upon their appearance and behavior. They will
also make decisions based upon how you introduce your client and how you interact with your
client.

Here is one example. In one federal court trial, a client of mine was an almost defunct foreign
corporation, whose regular lawyer flew in to serve as corporate representative. The lawyer’s wife,
also a lawyer, accompanied him to court each day. On the first day of trial — in the dead of winter
— we were startled to see the lawyer’s wife come to our offices wearing a mink coat. We asked
her to wear a different coat to court to avoid giving off the impression of great wealth or otherwise
offending jurors.

An issue that often comes up with indigent clients seeking fee waivers is they may overdress for
court hearings, leading judges to believe they are not really indigent. An indigent client might
borrow an expensive suit and be wearing a knock-off of an expensive watch. Talk to clients about
not giving an impression that undercuts your case.
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Your credibility matters

Our success at trial depends in large part on our credibility as lawyers. As McElhaney puts it,
underlying every trial is the following progression:

| am honest.

You should believe me.

| believe in the justice of my client’s cause.
Therefore, you should decide for my client.

McElhaney’s Trial Notebook, at 108. We all think we satisfy these statements but we should
critically assess whether we are clearly and consistently conveying that impression to arbitrators
or mediators.

There are many ways that we can convey honesty and credibility. Having a theory of the case
that you really believe is a significant factor. Being respectful of arbitrators and opposing counsel,
listening attentively and respectfully to testimony of your client and other witnesses is important.
And, showing respect and compassion to your client — even when out of the hearing room — can
support your credibility and your case. There is nothing that can replace having a reputation with
arbitrators and other lawyers of being scrupulously fair and honest.
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You want the arbitrators to like you because that makes it easier for them to trust you. As one
litigator noted, credibility as a lawyer is based on the same factors as credibility in marketing:
know, like, trust, believe. Kenneth Berman, “Rethinking Credibility and the Burden of Proof”
(GPSolo Magazine May/June 2020), available at
https://www.americanbar.org/groups/gpsolo/publications/gp solo/2020/may-june/rethinking-
credibility-burden-proof/.

Itis important to avoid doing something that offends the arbitrators. | was once one of two lawyers
from big firms serving on a jury in a medical malpractice case. (It still mystifies me how we both
were chosen.) It was striking how much the nonlawyer jurors talked about the lawyers. Jurors are
instructed not to discuss the case, but | understand they often discuss the lawyers. At one point,
several jurors expressed their fury about how disrespectful defense counsel’s cross examination
of the plaintiff was. This was a very experienced medical malpractice defense lawyer from a big
firm obviously hired by the malpractice insurer. It was impossible for the jury to avoid imputing the
bad conduct of the doctor’s lawyer to the doctor.

Create a winning theme

It is important to create a winning theme that is not just factually just, but emotionally just. As Louis
Nizer said,

“We believe with heart and soul what we want to believe. Fundamentally, this is the essence of
persuasion. If one can be made to wish emotionally that a certain result should obtain, he will find
any argument appealing which achieves that goal.”

Ralph Adam Fine, The How-To-Win Trial Manual, at 14 (3d ed. 2005) (quoting Nizer’'s book My
Life in Court). Our job in customer arbitrations is to make the arbitrators want to make an award
to the customer. The theme must be consistent with what arbitrators know from their own lives
and consistent with all the facts. In addition, a winning theme should be the simplest explanation
that makes sense. A winning theme should account for the facts that you know and that could
arise, expected defenses, and preexisting biases of the decisionmakers.

In a world of social media, your theme should be concise and compelling. | have seen great trial
lawyers test out alternative versions of a trial theme on colleagues over many months.

Get and keep the panel’s attention

Whether we are presenting in person or remotely, it is important to get the attention of arbitrators
and keep their attention. This requires a great deal of planning. It also means we should have a
compelling story that we deliver in an engaging way that is supported by compelling visuals.

Tell a compelling story

Creating a compelling story is sometimes the hardest work in a case. How do we make this
particular customer dispute compelling even though it may be just like many others the panel has
seen. While this is something our members do all the time, | offer a few ideas that might help you
develop different stories.

It is always helpful to see how great lawyers have told stories. On YouTube you can watch the
opening statements and closing arguments given in the People v. O.J. Simpson and other trials.
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0.J. Simpson trial : available at
https://www.youtube.com/watch?v=bkrxarLhX7A&list=PL60a8D6FJiFKN-
snSgRGYZUsFTspwk4ze. You can also read some of the great opening statements and closing
arguments given by trial lawyers like those in In the Interest of Justice — Great Opening and
Closing Arguments of the Last 100 years (2005), available at
https://www.amazon.com/Interest-Justice-Opening-Closing-
Arguments/dp/0060509678/ref=tmm_pap_ swatch 0? encoding=UTF8&qid=&sr=.

When you read or hear something that strikes you as great, make a note of it. Those notes can
help you come up with different ways to tell a customer’s story at hearing. Reviewing great writing
about complicated esoteric topics can give you ideas about how to talk about the complex
products and interactions that come up in our cases.

One example of an incredibly complex story that was told in a compelling way is a This American
Life story called The Giant Pool of Money, available at https://www.thisamericanlife.org/355/the-
giant-pool-of-money. Ordinarily you would not expect a story of the epically complicated process
of packaging mortgages into Collateralized Debt Obligations to be a hit, but it was. Ira Glass and
his collaborators figured out how to make this complicated story so interesting that they produced
a follow-up story, Return to the Giant Pool of Money, available at
https://www.thisamericanlife.org/390/return-to-the-giant-pool-of-money. The same can be said of
The Big Short by Michael Lewis and many other financial reporters and authors.

Use compelling visuals

Creating persuasive visuals takes time and energy but the right visuals can make all the
difference. The point is to create “visual memories” that stay with the decisionmaker. See Kerri L.
Ruttenberg, Images with Impact — Design and Use of Winning Trial Visuals, at 23 (ABA 2017).
Visual images can be documents from the case, charts, graphs, pictures, timelines, or graphics.
The pie chart below was used by a financial advisor repeatedly to show a customer all
investments.

The Asset Allocation report shows a detailed breakdown of accounts by asset class a
current asset allocation.

All Assets - Current Allocation
(8.02% blended rate)

83%

Annuities and
Non-Traded REITs

| Unciassified (1.85%) [ Annuities (45.19%)
[ Non-Traded REITs (38.75%) [ Cash (4.20%)

Largo Growth (1.46%) [ Large Vaive (1.26%)
[ Large Blend (1.33%) [ Mid Growth (0.05%)
[ Wa Vaiue (0.40%) [N Mid Blend (0.12%)

Small Value (1.81%) I tntemational (0.01%
[l Hgh Yid Bna (0.00%) [l v Ged Bnd (0.00%)

Sht Trm Bnd (0.00%) [ Inv Real Estate (2.8
[ Other (0.65%)
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| frequently pointed out how respondent’s agent used very similar shades of orange for the annuity
wedge and the non-traded REIT wedge. This visual was a constant reminder that the agent
himself considered the equity indexed annuities to be securities and to be similar to the non-
traded REITs. | used a form of this visual in every document | submitted to the panel — statement
of claim, discovery motions, responses to discovery motions, final prehearing briefs — and was
planning to have a nice big blow-up of this in the hearing room.

It is important to minimize the number of words appearing on a visual. The slide/visual should
only contain information that is relevant and should present it in a compelling way. If you want to
put a document with lots of verbiage on it before the panel, use pullouts to direct the panel’s
attention to the specific part or language you want them to focus on. Here is one example:
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Here | copied the language from the document for the pullouts, but | could have made the
language easier to read by typing the quoted language into a text box. In this case, | was trying
to emphasize that these words came directly from the document.

When using tools like PowerPoint it is important to avoid the pitfall of putting too much text on
slides. The slides should be compelling visuals, not a summary of what you are saying to the
panel. Even very simple text slides can be compelling when you use techniques like text builds
and pullouts of key language from documents. The key is to eliminate the extraneous. You do not
want to fill all the empty space on the slide.

An effective visual can also help you consolidate a huge amount of information to make your
point. In this case, respondent argued that the client was sophisticated and had an aggressive
growth/speculation investment objective. | prepared the chart below to show that the customer
had inconsistent risk tolerances — something that should have been addressed — and to show
when her risk tolerance changed.
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Account 2011 2012 2013 2014 2015 2016 2017
_ Growth & Growth & Growth & Aggressive Aggressive Aggressive Aggressive
Trst Muoderate Moderate Muoderate Growth & Growth & Growth & Growth &
Speculation* | Speculation | Speculation | Speculation
F Growth & Growth & Growth & Aggressive Aggressive Aggressive Aggressive
Moderate Moderate Moderate Growth & Growth & Growth & Growth &
Speculation # | Speculation | Speculation | Speculation
I Govih& | Growih & Growth & | Growth& | Growth& | Growth & | Growth &
SEPIRA Moderate Moderate Moderate Moderate Moderate Moderate Moderate
_ Aggressive Aggressive Aggressive Aggressive Aggressive
Roth IRA Growth & Growth & Growth & Growth & Growth &
Speculation ~ | Speculation | Speculation | Speculation | Speculation
] Aggressive | Aggressive | Aggressive
IRA Advisory Growth & Growth & Growth &
Speculation | Speculation | Speculation
] Aggressive | Aggressive
Trust Advisory Growth & Growth &
Speculation | Speculation
[ Growth &
Roth IRA High Risk
Advisory

One defense exhibit was used effectively by the defense in a seven month long prosecution of
John Gotti. See Edward Tufte, Envisioning Information, at 31 (1990). It was a simple chart that
could be generated using Excel or Word. It was titled, Criminal Activity of Government Informants.
At the top of each column was the name of each witness testifying against Gotti. On the left, was
a list of about 20 criminal activities ranging from murder, attempted murder, all the way to reckless
endangerment. There are big black X’s in many boxes indicating that the witnesses against Gotti
had engaged in that particular crime. During deliberations the jury asked to review the chart of

witness criminal activities. Gotti was acquitted.

Timelines are particularly important and can be time consuming to create. In one case, | used
PowerPoint to create a timeline by having a separate slide for each year. This is one year out of

a multi-year timeline | prepared for use at hearing:

Risk profile changes to Aggressive
Risk tolerance: -ioining Growth/Speculation
High to Mod -
3/28 Mig Mig M1
announcement
- ,_r::": - 10731 1114
41 -
Jan Feb Mar April  May  Jun Jul Aug  Sep Oct Nov  Dec
/ \ 7 // “’ ]
$35,000 Griffin- 45,000 NY // .* \
American REIT Il / i /l'/ \
I e ]
agreement = 2?5 DOO?IIIanZ .
separate annuities
2/13 o
$31,000 BDCA Appllcatmn.for anothe_r
e 575,000 Alliance annuity
REIT REIT
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This barebones timeline allowed me to show that the change in the customer’s investment
objective to aggressive coincided with a flurry of recommendations and sales to her of annuities
and REITs.

Online Arbitration Hearings

As of early August 2020, when these materials were written, there have been a few FINRA
customer arbitration final hearings conducted via Zoom as well as some trials in federal and state
courts. One resource of note is the Online Courtroom Demonstration Project.
https://www.onlinecourtroom.org/demonstration-report. The Online Courtroom Demonstration
Project is an advisory task force of judges, lawyers, consultants, and researchers who conducted
a two-day demonstration jury trial using Zoom. You can watch the trial in its entirety on YouTube.

There are many who believe in-person trial testimony is essential to due process. For example,
the National Institute for Trial Advocacy (NITA) issued a statement expressing concerns about
conducting trial online, rather than in person. See NITA’s Statement on the Importance of In-
Person  Advocacy in Courts, available  at https://6alab614-8al16-459a-b02b-
6cb58b4e4148.filesusr.com/ugd/850355_1hb41af33eb6d40b69c95e2cd3bc8d650.pdf. While
NITA argues that in-person testimony is essential for determining the credibility of witnesses by
observing their “responsiveness, demeanor, and how they react to unscripted questions to which
they must answer in real time,” there is significant evidence to the contrary.

Some studies have shown that juries and other decisionmakers are not very good at determining
credibility of witnesses. See Maggie Koerth, Why Humans Are Bad at Spotting Lies
(FiveThirtyEight.com 9/28/2018) available at https:/fivethirtyeight.com/features/why-humans-
are-bad-at-spotting-lies/; Laura Zimmerman, Deception detection (APA March 2016) (“Research
has consistently shown that people’s ability to detect lies is no more accurate than chance, or
flipping a coin.”). Some research shows that even professionals whose job it is to determine
credibility — like those in law enforcement — are not very good at it. See Rachel Edelson, Detecting
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deception (APA July/Aug 2004), available at https://www.apa.org/monitor/julaugO4/detecting;
Julie Beck, Groups are Better than Individuals at Sniffing Out Lies, (The Atlantic Sept. 14, 2015),
available at https://www.theatlantic.com/health/archive/2015/09/groups-are-better-than-
individuals-at-sniffing-out-lies/405244/. As a result, it remains to be seen whether losing the ability

to see a witness testify in person at a hearing is a significant factor in conducting FINRA hearings
or jury trials.
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TRIAL TACTICS

Kirk Smith

I. Before

This portion of the session will delve into pre-trial tactics. Obviously, there is a myriad of tasks to
be completed during the life of the case. The discussion will be focused on the topics of subpoenas,
Florida CRDs, and pre-hearing briefs.

a) Subpoenas

Issuance of subpoenas to third parties is generally warranted in FINRA hearings, though in some
instances it may not be necessary. Respondents' counsel will always oppose any subpoena, so it is
important to craft a good argument in any motion for issuance of subpoenas. Sometimes it will be
necessary to request subpoenas for non-FINRA member third-parties. It may be a good tactic to
seek such a subpoena even if it is believed the non-FINRA member will be uncooperative. Filing
and arguing the motion may be a good idea just to advance your narrative to the Chairperson.
Subpoenas are allowed to be issued by the parties to the Chairperson for approval as provided
under FINRA, Rule 12512. According to subsection (a)(2), "unless circumstances dictate the
need... arbitrators shall not issue subpoenas to non-party FINRA members." However, the Rule
under (a)(2) goes on to state that if circumstances warrant the issuance of non-FINRA member
subpoenas, the arbitrators should order such subpoenas. See generally FINRA, Rule 12512.

b) Fla. CRDs

FINRA CRDs may contain omissions due to expungements. It’s a good idea to obtain Florida
CRDs for all licensed witnesses due to the superior disclosures available on those CRDs. These
documents can be obtained via the Florida Office of Financial Regulation. The website is
https://www.flofr.com/.

c) Briefs (get evidence in early)

Pre-hearing briefs are of the utmost importance as part of the overall strategy. Besides providing
the applicable law, briefs allow the attorney to re-tell the story of the Statement of Claim from the
perspective of completed discovery. It is important to attach documents obtained in discovery to
the brief or embed sections of documents into the text itself. Obviously, favorable documents
should always be included to advance the narrative of the case. The drafter should also consider
attaching potentially negative documents so as to put them in the proper context. Respondents'
brief may try to spin innocuous documents into something they are not. Whenever applicable the
brief should discuss and attach any regulatory documents. These publicly available documents
should be explained in detailed yet concise language. The focus should be on why they are
important for the Claimants' case specifically. Of course, compromised CRDs should always be
included and addressed vigorously. It is also important to address Respondent's defenses, though
devoting too much time could backfire. Pre-hearing briefs should not be too lengthy. Try to let the
attached or embedded documents speak for themselves. Lastly, don't overdo the legal component
of the brief and avoid minutia arguments as the audience is not an appellate court. The primary
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focus of the brief should be setting the narrative of the case so the arbitrators view your case
favorably prior to the hearings.

Il. During

The arbitration hearing itself is the main course to be discussed. It is ultimately what the attorney
has prepared for over the past year or more. Key components to be discussed include the all-
important opening statement and the use of PowerPoint presentations or other demonstrative aids.
It is important to push the envelope on the narrative without straying into a “closing argument”.
The topic of witness examinations and cross-examinations will be addressed, along with issues
such as witness order. Evidentiary issues will be discussed, specifically plus and minuses of
agreeing on a set of documents. The use of experts and at what stage they need to be involved or,
depending on the case, if one needs to be retained will be commented on. Reading the arbitrators'
demeanor and the Chairperson's rulings as a means to audible strategy as the attorney sees fit will
be another topic. Lastly for this subsection, the issue of closing arguments and respective styles
will be addressed.

a) Opening statements-Push the envelope?

It is of the utmost importance that the opening statement is delivered with zeal, taking every
opportunity to address the claimants' plight, the overwhelming evidence, the mendacity of the
broker and/or firm, and the revelation of important documents. How far can a claimants' attorney
go without straying into an argument? According to FINRA's Initial Pre-Hearing Conference
Arbitrator’s Script, (July 14, 2020), Section M.," Each party may make an opening statement. It
should be limited to what the party intends to prove and should not be a presentation of evidence
or of the merits of the case." See also, American Bar Association, Rule 3.4(e): Fairness to Opposing
Party and Counsel (April 17,2019), a lawyer shall not "allude to any matter that the lawyer does not
reasonably believe is relevant or that will not be supported by admissible evidence,...or state a
personal opinion as to the justness of a cause, the credibility of a witness..." Balance is important
in any presentation to the arbitrators but timidity is no virtue in the prosecution of your clients'
case. There are benefits to pushing the envelope, just be sure not to alienate the arbitrators. A
common tactic to advance your cause in an opening statement is to utilize phrases, "the evidence
will show..." and, "at the hearing, it will be demonstrated..." PowerPoint presentations or other
demonstrative aides should always be used. Themes developed in motion to compel discovery,
subpoenas, and the brief should be advanced. Important documentation, including regulatory
documents, should be on a slide or flip chart. Enlarged or highlighted versions of documents and
manufactured slides should be displayed and opined on. Get it out in front of the arbitrators and
worry about admissibility later. There pitfalls to saying too much of course. Avoid spending too
much of your time attacking respondents’ defenses, it could backfire, but do address them.
Repetition is important, hammer themes, key concepts, and good evidence, just don't "beat a dead
horse."

b) Examinations/Cross-Examinations- Witness Order depends on the case?

There are various strategies involving witness order. Opinions vary and are often dependent on the
type of case. Product cases may call for an expert witness being the first to testify, while a standard
suitability case may require the broker to be the first on the stand. Sometimes there situations to
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put the client on first, though its a risky proposition as the broker will just counter everything your
client says. Generally, suitability/supervisory experts go last, but some situations may warrant a
different order. Again, the repetition of evidence through various witnesses is important, thus
advancing the narrative. For some arbitrators repetition is important so your point is made. Just try
not to go too far. According to Rule 611 (a) of the Federal Rules of Evidence, examination
procedures should be "effective for determining the truth, avoid wasting time; and protect
witnesses from harassment or undue embarrassment.” Under subsection (b) "Cross-examination
should not go beyond the subject matter of the direct examination and matters affecting the
witness’s credibility." Subsection (c) states that "leading questions should not be used on direct
examination except as necessary to develop the witness’s testimony" but that such will be allowed
on "(1) on cross-examination; and (2) when a party calls a hostile witness, an adverse party, or a
witness identified with an adverse party." Clearly, any of the Respondents' witnesses can and
should be asked leading questions. Sometimes it may be necessary to lead your own witness
beyond what is normally permissible. Try not to do it sequentially, best practice is to break it up
some.

c) Evidence- To Agree or not to Agree that is the question?

According to FINRA Rule 12604 (a), "...the panel is not required to follow state or federal rules
of evidence," but (b) “Production of documents in discovery does not create a presumption that
the documents are admissible at the hearing..." Arbitrators are generally very liberal in the
admission of evidence. A common refrain is "we will admit it and assign what weight, if any, to
the evidence." Don't assume something will be inadmissible, go for it. The concept of "everything
admissible unless a party objects™ is becoming more common as are other tactics to streamline the
hearings. The arbitrators appreciate the parties' efforts. There are situations were joint exhibits
might make sense. For example, one set of books filled with statements and confirmations.

d) Experts- Can’t live with them, can’t live without them?

Expert witnesses are invaluable but can be expensive. In some instances, they may not be needed.
There are various stages of the case in which to engage an expert. Some attorneys will only retain
a suitability/supervisory expert if it seems the case will likely go to hearing. Such a strategy could
be a risky proposition. Damages experts may be retained early to get a good handle on the case.
Product experts are necessary early on due to the complexities of the situation. Rule 702 of the
Federal Rules of Evidence state, that an expert may offer opinion testimony if:

(a) the expert’s scientific, technical, or other specialized knowledge will help the trier of
fact to understand the evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and methods; and

(d) the expert has reliably applied the principles and methods to the facts of the case.

As with evidence, FINRA Panels are fairly lenient with the admission of a witness as an expert. It
is important to lay a proper foundation and discuss what documents were reviewed. Sometimes,
opposing counsel will just agree to the admission, but not often. Though these witnesses are experts
in their field, its important for any attorney to understand that they are in charge of the case and it
is their narrative to advance. Sometimes experts will seize on documents or concepts that they will
want to focus on. If you feel that such items or ideas are counter-intuitive to your case, or you just

Page -57-



prefer to focus on other aspects of the case, its okay to politely inform the expert. Most understand
where you are coming from and will abide. An attorney can shape or hone an expert's testimony,
just don't try to put words in their mouth.

e) Reading your Audience- Did they really just ask that question?

Many a seasoned attorney will argue that reading the arbitrators' demeanor, questions and the
Chairperson's rulings is one of the most important skillsets for an attorney. It is important to alter
strategies, rearrange and/or omit witnesses, and narrow the amount of evidence presented if
necessary. Sometimes continued repetition is in order. Almost all experienced FINRA attorneys
have experienced a situation where halfway through the case, one of the arbitrators asks a question
demonstrating he or she has no clue what the case is about. At the very least the arbitrator has a
misunderstanding of one of the key components. If possible, at that juncture return to a document
already admitted and try to address the misunderstanding. It may not always be that simple though.

f) Closing- Argue, Argue, Argue: Find your inner Brando/Streep?

FINRA's Initial Pre-Hearing Conference Arbitrator’s Script, (July 14, 2020), Section S states that
"parties are directed to limit their closing argument to a summation of what he or she believes has
been proven." The Note to Section S allows "claimants to proceed first in closing argument, with
rebuttal argument being permitted. Claimants may reserve their entire closing for rebuttal.” The
closing argument is usually most attorneys' favorite part of the case. Its common practice for
claimants' attorneys to take the opportunity to go last so as to counter respondents’ counsel’s
highlights and generally have the last word. At this juncture, the Panel is tired, they believe they
understand the case and remember every bit of evidence/testimony. Removed of the constraints of
the opening, its time to put on a show. Be passionate, accusatory, and powerful. If you feel
comfortable, stand to deliver the closing. Once again, the use of PowerPoint and/or other
demonstratives to highlight evidence or testimony is vital. Do not just repeat the opening.
Testimony or other documents may have been revealed. Questions by the Panel may indicate they
are interested in a particular angle you gave only minor thought too. Reinforce what aspects of the
case appeals to them. Read the Panel, maybe the closing should be toned down, maybe more time
should be spent on the law. Sometimes, its clear the Panel is on your side so addressing damages
or legal fees may take priority. Always finish with a killer closing comment and always thank the
Panel.

I11. After

With the hearing concluded, what are the next steps, if any? Two common concepts are post-
hearing negotiations and confirmation of the award.

a) Confirmation?

Generally, Confirmation of an award is not necessary and may lead to an inadvertent Motion to
Vacate. If there are collection issues with individuals no longer licensed (or likely to leave the
business) it may be necessary to seek confirmation so as to pursue collection. A party may seek an
order from the court confirming the award. Under the Federal statute “the court must grant such
an order unless the award is vacated, modified, or corrected... application may be made to the

Page -58-



United States court in and for the district within which such award was made." 9 U.S. Code 8§ 9.
As stated above, the adverse party may seek vacatur or some form of modification.

b) Post-Negotiation?

After all the hard work, should settlement negotiations continue? Some say let the chips fall where
they may. However, situations may develop where either side may feel more comfortable finding
out where their counterparts are in payment or acceptance. Often a mediator who was involved in
earlier failed negotiations may reach out to the parties. That may be a good sign.
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USING THE LAW OF AGENCY IN REPRESENTING INVESTORS

Robert S. Banks, Jr.

INTRODUCTION

Agency law can be helpful to establish the liability of a broker-dealers or registered investment
advisory firms (“RIAs”) that disclaim responsibility for the advisor’s wrongful conduct. The issue
most commonly arises where the tortious acts were either not approved or were actually expressly
prohibited by the firm. Examples include selling away, unauthorized withdrawals from client
accounts, use of powers of attorney to convert client funds, and other bad acts committed by
unscrupulous advisors. This article reviews general principles of agency law to consider when
prosecuting those claims.

Agency law is a matter of state common law, and there are of course variations in the precedents
that exist in the various states. It is beyond the scope of this short article to review cases in
particular jurisdictions. But the source for most agency law is the American Law Institute’s
Restatement (Third) of Agency (2006) and Restatement (Second) of Agency (1958), and courts
frequently rely on both of them as if they were state statutes. Counsel will need to research the
decisions in the state that govern the dispute, and a starting point for that research ought to be
the Restatements.

LIABILITY OF PRINCIPAL FOR ACTS OF AGENT
WHERE AGENT IS AN EMPLOYEE

Firms routinely argue that there is no agency liability because the representative is not an
employee. Regardless of how the firm characterizes the agent for contract, tax, and
compensation purposes, however, under agency law rules there is sometimes an argument to be
made that the individual advisor is an employee.

The familiar respondeat superior liability standard is that “An employer is subject to vicarious
liability for a tort committed by its employee acting within the scope of employment.” Restatement
(Third) Agency § 7.07(1. For purposes of agency law, the standard for determining employment
status is found in Section 7.07(3)(a) of the Restatement (Third): “For purposes of this section, an
employee is an agent whose principal controls or has the right to control the manner and means
of the agent’s performance of work.” Comment f to the section identifies the indicia used to
determine whether a person is an employee, including whether the agent is engaged in a distinct
business, whether the work is customarily subject to a principal’s supervision, how the agent is
paid (by job or time), and whether the agent’s work is a part of the principal’s regular business.

In determining whether an act is within the scope of employment, the Restatement (Third) Section
7.07(2) says:

An employee acts within the scope of employment when performing work assigned
by the employer or engaging in a course of conduct subject to the employer’'s
control. An employee’s act is not within the scope of employment when it occurs
within an independent course of conduct not intended by the employee to serve
any purpose of the employer. (Emphasis added).
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That section appears to be a bit of a retreat from the Restatement (Second), which said that
agency law looks to whether the act is commonly done by servants, the time, place and purpose
of the act, whether the act is outside the business of the employer, and whether the act is
“seriously criminal.” Restatement (Second) of Agency § 229.

Comments b and c to Section 7.07 of the Restatement (Third) shed some light on the present
scope of employment standard. Comment b says that even tortious conduct can be within the
scope if the employee’s conduct was subject to the employer’s control unless the course of
conduct was “not intended to further any purpose of the employer.” Comment ¢ explains that
where the employee is acting to further his own purposes, and not the purposes of the employer,
he acts outside the scope of employment. Those comments present challenges in cases involving
common theft and selling away scenarios where there was no benefit to the firm for the
representative’s wrongful acts. Some consolation is found in the Restatement (Second) which
affirms that “an act, although forbidden, or done in a forbidden manner, may be within the scope
of employment” §230. Likewise, “An act may be within the scope of employment although
consciously criminal or tortious.” Id. § 231.

LIABILITY OF PRINCIPAL WHERE AGENT IS A NONEMPLOYEE

As a general rule, principals are less likely to be liable for the torts of their nonemployee agents
than employers are for their employees.! The rationale is that principals do not supervise the
details of an independent contractor’'s work to the same extent that an employer supervises an
employee. See, e.g., Anderson v. Marathon Petroleum Co., 801 F.2d 936 (7" Cir. 1986)(principal
does not monitor independent contractor’'s performance but is instead concerned with finished
product).

There is an argument to be made that the policy behind the rule should not apply to financial
advisor cases, where the duty to supervise exists regardless of whether a representative is an
employee or independent contractor. Failing that, in a case where the representative is unlikely
to be considered an employee under any agency standard, or where the conduct is likely outside
the scope of employment, the focus must turn from employment status and scope to those factors
discussed below, which impose liability without regard to whether the agent is an employee acting
within the scope of employment.

AGENCY LIABILITY OF PRINCIPAL FOR ACTS OF AGENT WHERE PRINCIPAL
FAILS TO SUPERVISE OR TRAIN OR SELECTS
AN UNQUALIFIED AGENT

Finra Rule 3010 requires broker-dealers to establish and maintain a system to supervise the
activities of its associated persons, and many customer complaints include a claim against the
broker-dealer for violating the Finra supervision rules. But Rule 3010 need not be the end of the
failure to supervise analysis. In addition to tort claims for negligently failing to adhere to Finra
requirements, claims may exist for liability based on the agency relationship, especially where the
facts present hurdles to a Rule 3010-based claim. And, while Rule 3010 does not directly apply

1 The Restatement (Third) dispenses of the employee/independent contractor language and refers
instead to employees and nonemployees. The change is only intended to modernize the language, as
there is no substantive difference between a “nonemployee” and an “independent contractor”.

Page -61-



to RIAs and other non-Finra members, the non-members do have hiring and supervision
obligations arising under black letter agency law.

The general rule is that a principal is directly liable to a third party harmed by an agent’s conduct
when ‘the principal is negligent in selecting, supervising or otherwise controlling the agent.”
Restatement (Third) of Agency § 7.03(1)(b). The rule is amplified by Section 7.05, which
provides:(1) A principal who conducts an activity through an agent is subject to liability for harm
to a third party caused by the agent’s conduct if the harm was caused by the principal’s negligence
in electing, training, retaining, supervising, or otherwise controlling the agent.

Note that the scope of the Restatement is broader than Finra Rule 3010 because the
Restatement specifically imposes liability for negligently hiring an unqualified or unscrupulous
representative. Consider Restatement (Third) Section 7.05(2):

2) When a principal has a special relationship with another person, the principal
owes that person a duty of reasonable care with regard to risks arising out of the
relationship, including the risk that agents of the principal will harm the person with
whom the principal has such a special relationship.

Comment b. explains the rationale:

In general; relationship to other bases for liability. A foreseeable risk of harm may
be created when one person conducts an activity through another person. For
example, the actor chosen for a task may lack competence to perform it without
endangering others. A task may require using an instrumentality that is dangerous
to others unless the user has appropriate skill or supervision. Some tasks require
performance in settings that pose a foreseeable risk of criminal or other intentional
misconduct against third parties or their property unless the actor is chosen with
due care in reference to that risk.

In applying those rules to broker-dealers and RIAs, the requisite “special relationship” with the
customer is hard to deny, at least where it is clear from the facts that the investor was a customer
of the firm. When a Finra firm or RIA retains the services of a registered principal, representative,
or investment advisor representative with a history of associations with boiler rooms,
bankruptcies, customer complaints and criminal convictions — which occurs with far more
frequency than the public realizes — the firms should not be surprised when their agent cheats a
customer. The firms should be held accountable for their choice of agent. The law of agency
lends authority to bring such claims.

Restatement (Third) § 706 is also worthy of consideration. It provides:

Failure in Performance of Principal’s Duty of Protection

A principal required by contract or otherwise by law to protect another cannot avoid
liability by delegating performance of the duty, whether or not the delegate is an
agent.

How often is that rule relied upon in investor cases? Probably not often enough, although its
application seems clear in many investor cases. Broker-dealers and RIAs are undeniably
required by law and regulation to protect their customers as a part of their business of providing
advice. When they delegate that responsibility to representatives or anyone else, agent or not,
the firms remain responsible for investment fraud and financial abuse that they are required to
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prevent. Or at least the distinguished, scholarly lawyers comprising the American Law Institute
seem to think so.

APPARENT AUTHORITY

The rules of apparent authority apply to both employee agents and nonemployees alike. They
also apply to employees whose acts fall outside the scope of employment and can be a way
around the “beyond the scope of employment” challenges arising under respondeat superior.

Apparent authority is defined in the Restatement (Third) at section 2.03 as “the power held by an
agent or other actor to affect a principal's legal relations with third parties when a third party
reasonably believes the actor has authority to act on behalf of the principal and that belief is
traceable to the principal's manifestations.” Section 3.03 provides that “Apparent authority, as
defined in § 2.03, is created by a person's manifestation that another has authority to act with
legal consequences for the person who makes the manifestation, when a third party reasonably
believes the actor to be authorized and the belief is traceable to the manifestation.”

Section 7.08 of the Third Restatement provides:

A principal is subject to vicarious liability for a tort committed by an agent in dealing
or communicating with a third party on or purportedly on behalf of the principal
when actions taken by the agent with apparent authority constitute the tort or
enable the agent to conceal its commission.

Apparent authority is what most practitioners first consider when drafting claims based on agency,
because it has direct application to many investor cases. As comment a to Section 708 explains:

The torts to which this section applies are those in which an agent appears to deal
or communicate on behalf of a principal and the agent’s appearance of authority
enables the agent to commit a tort or conceal its commission. Such torts include
fraudulent and negligent misrepresentations, defamation, tortious institution of
legal proceedings, and conversion of property obtained by an agent purportedly at
the principal’s direction.

The value of apparent authority for investor cases is apparent from the illustrations provided in
the Restatement (Third):

1. P Numismatics Company urges its customers to seek investment advice from
its retail salespeople, including A. T, who wishes to invest in gold coins, seeks A’s
advice at an office of P Numismatics Company. A encourages T to purchase a
particular set of gold coins, falsely representing material facts relevant to their
value. T, reasonably relying on A’s representations, purchases the set of coins. P
is subject to liability to T. A is also subject to liability to T. See § 7.01.

2. Same facts as lllustration 1, except that A persuades T to pay cash for the coins
and to leave the coins with A so that they may be safely stored by P Numismatics
Company. A then absconds with both the coins and the cash paid by T. Same
results.
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Practitioners should look for manifestations that the representative was acting as agent for the
firm. Tortious conduct that occurs in the firm’s offices, through communications using the firm’s
email or letterhead are helpful. The existence of firm signage wherever the advisor conducts
business, and the use of firm business cards are all factors to inquire into. Where the conduct
occurred at the client’s dining room table or in a car or restaurant, and without the use of the firm
name in any way, the argument can become more challenging.

INHERENT AGENCY AUTHORITY

This might be the most overlooked of the types of agency customer cases. It is defined in the
Restatement (Second) of Agency § 8A as “the power of an agent which is derived not from [actual]
authority, apparent authority or estoppel, but solely from the agency relation and exists for the
protection of persons harmed by or dealing with a servant or other agent.”

An Oregon case illustrates its value in cases where a dishonest agent acting outside the scope
of his authority is unavailable and plaintiff seeks to hold the principal responsible. In Croisant v.
Watrud, 248 Or 234, 432 P.2d 799 (1967), plaintiff hired an accounting firm for tax advice and tax
preparation. Thereafter, plaintiff sold her business and she began to rely on one of the accounting
firm’s partners, Watrud, to perform additional services beyond tax work, including the collection
and disbursement of funds relating to periodic payments owing to plaintiff from the sale of her
business. Watrud was caught making an unauthorized check payable to himself from plaintiff's
funds, and approving checks payable to plaintiff's cheating husband, contrary to plaintiff's specific
instructions. Watrud died, and plaintiff filed suit against the accounting firm where Watrud worked.

The court found that Watrud had neither express nor implied authority from the firm to commit his
wrongful acts, since the acts were beyond the scope of services traditionally provided by
accountants. However, relying on Restatement (Second) Section 8A, the court found that Watrud
acted with inherent agency authority. The opinion states:

When an agent has acted improperly in entering into a contract the inherent
agency power 'is based neither upon the consent of the principal nor upon his
manifestations." The scope of the principal's liability under an inherent agency
power is stated in Section 161:

'A general agent for a disclosed or partially disclosed principal subjects his principal
to liability for acts done on his account which usually accompany or are incidental
to transactions which the agent is authorized to conduct if, although they are
forbidden by the principal, the other party reasonably believes that the agent is
authorized to do them and has no notice that he is not so authorized.' Restatement
(Second), Agency § 161, p. 378 (1958).

Croisant, 248 Or 239. In further explaining the reasoning for finding the accounting firm liable,
the court quoted from Comment A to Section 219 of the Restatement (Second):

[The principal’s] liability exists solely because of his relation to the agent. It is
based primarily upon the theory that, if one appoints an agent to conduct a series
of transactions over a period of time, it is fair that he should bear losses which are
incurred when such an agent, although without authority to do so, does something
which is usually done in connection with the transactions he is employed to
conduct. Such agents can properly be regarded as part of the principal's
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organization in much the same way as a servant is normally part of the master's
business enterprise.

Croisant, 248 Or at 241.

The Restatement (Third) does not recognize inherent authority, but neither is it outright rejected.
Comment b to Section 2.01 says “The term ‘inherent agency power,” used in Restatement
Second, Agency, and defined therein by § 8A, is not used in this Restatement. Other doctrines
stated in this Restatement encompass the justifications underpinning § 8A including the
importance of interpretation by the agent in the agent's relationship with the principal, as well as
the doctrines of apparent authority, estoppel, and restitution.”

There are other cases that have recognized inherent agency authority and they are still good law.
See, e.g., Home Savings Ass’n v. General Electric Credit Corp., 708 P.2d 280 (Nev.
1985)(principal bound by agent’s fraudulent acts where plaintiff has no knowledge of agent’s
improper conduct, even where agent acts for himself and without benefit to the principal);
AutoXchange. com, Inc. v. Dreyer and Reinbold, Inc., 816 N.E.2d 40 (Ind. App.2004) (recognizing
inherent authority and noting that “[w]hereas the focus of apparent authority is the reasonable
belief of the third party, inherent authority refers to acts done on the principal's account which
accompany or are incidental to transactions which the agent is authorized to conduct if, although
they are forbidden by the principal, the third party reasonable believes that the agent is authorized
to do them and has no notice that he is not so authorized.”)

Not surprisingly, inherent agency authority has been subject to some criticism, but also has its
supporters. Compare J.D. Ingram, “Inherent Agency Powers: A Mistaken Concept Which Should
Be Discarded” (2004) 29 Okla City U L Rev 583 with M.P. Ward, “A Restatement or a Redefinition:
Elimination of Inherent Agency Power in the Tentative Draft of the Restatement (Third) of Agency”
(2002) 59 Wash & Lee LR 1585.

CATCH-ALL AGENCY RULES

Investor lawyers should also consider that the Restatement (Second) includes a catch all
provision for when masters are liable for the conduct of their servants. Section 219(2) provides
for liability where:

(a) the master intended the conduct or the consequences, or

(b) the master was negligent or reckless, or

(©) the conduct violated a non-delegable duty of the master, or

(d) the servant purported to act or to speak on behalf of the principal and there
was reliance upon apparent authority, or he was aided in accomplishing the tort by
the existence of the agency relation.

CONCLUSION

The law of agency be valuable to investor lawyers faced with the challenge of proving a firm’s
liability for the wrongful acts of its representatives. While it is beyond the scope of this short article
to evaluate the law of every (or any) state, hopefully, this summary of some basic agency
principles will give practitioners a good start in researching and understanding the law that
governs their cases.
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TEXAS

OREGON

STAT

UTES

Texas Revised Civil Statute Article 581-33(F)(2) (“Civil
Liability with Respect to Issuance or Sale of a Security”)

F. Liability of Control Persons and Aiders.

(1) A person who directly or indirectly controls a seller, buyer,
or issuer of a security is liable under Section 33A, 33B, or 33C
jointly and severally with the seller, buyer, or issuer, and to the
same extent as if he were the seller, buyer, or issuer, unless the
controlling person sustains the burden of proof that he did not
know, and in the exercise of reasonable care could not have
known, of the existence of the facts by reason of which the
liability is alleged to exist.

(2) A person who directly or indirectly with intent to deceive or
defraud or with reckless disregard for the truth or the law
materially aids a seller, buyer, or issuer of a security is liable
under Section 33A, 33B, or 33C jointly and severally with the
seller, buyer, or issuer, and to the same extent as if he were the
seller, buyer, or issuer.

(3) There is contribution as in cases of contract among the
several persons so liable.

Tex. Rev. Civ. Stat. Art. 581-33-1 (“Civil Liability of
Investment Advisers and Investment Adviser Representatives”)

E. Liability of Control Persons and Assistants.

ORS § 59.115 (“Liability of seller to purchaser”)

(3) Every person who directly or

indirectly controls a seller liable under subsection (1) of this
section, every partner, limited liability company manager,
including a member who is a manager, officer or director of
such seller, every person occupying a similar status or
performing similar functions, and every person who participates
or materially aids in the sale is also liable jointly and severally
with and to the same extent as the seller, unless the nonseller
sustains the burden of proof that the nonseller did not know, and,
in the exercise of reasonable care, could not have known, of the
existence of facts on which the liability is based. Any person
held liable under this section shall be entitled to contribution
from those jointly and severally liable with that person.

(4) Notwithstanding the provisions of subsection (3) of this
section, a person whose sole function in connection with the sale
of a security is to provide ministerial functions of escrow,
custody or deposit services in accordance with applicable law is
liable only if the person participates or materially aids in the sale
and the purchaser sustains the burden of proof that the person
knew of the existence of facts on which liability is based or that
the person's failure to know of the existence of such facts was
the result of the person's recklessness or gross negligence.
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(1) A person who directly or indirectly controls an investment
adviser is jointly and severally liable with the investment adviser
under this section, and to the same extent as the investment
adviser, unless the controlling person sustains the burden of
proof that the person did not know, and in the exercise of
reasonable care could not have known, of the existence of the
facts by reason of which liability is alleged to exist.

(2) A person who directly or indirectly with intent to deceive or
defraud or with reckless disregard for the truth or the law
materially aids an investment adviser in conduct for which a
cause of action is authorized by this section is jointly and
severally liable with the investment adviser in an action to
recover damages under this section.

AIDING AND ABETTING / ASSISTANCE —SCIENTER / KNOWLEDGE

"We conclude that the TSA's scienter requirement of “reckless

"ORS 59.115(3) makes one who is not himself the seller of a

disregard for the truth or the law” is similarly intended to impose

security liable for an unlawful sale if he “participates or

a requirement of “recklessness in its subjective form.” and this

materially aids in the sale.” “Participate” and “materially aids”

recklessness must be directly related to the primary violator's

are separate concepts, not synonyms. A person may participate

securities violation."

"We therefore hold that the TSA's “reckless disregard for the
truth or the law” standard means that an alleged aider can only
be held liable if it rendered assistance “in the face of a perceived
risk” that its assistance would facilitate untruthful or illegal
activity by the primary violator. TEX. REV. CIV. STAT. ANN.
art. 581-33F(2); Kolstad, 527 U.S. at 536, 119 S.Ct. 2118. In
order to perceive such a risk, the alleged aider must possess a “

without materially aiding or materially aid without participating.
Whether one's assistance in the sale is “material” does not
depend on one's knowledge of the facts that make it unlawful; it
depends on the importance of one's personal contribution to the
transaction. Typing, reproducing, and delivering sales
documents may all be essential to a sale, but they could be
performed by anyone; it is a drafter's knowledge, judgment, and
assertions reflected in the contents of the documents that are
“material” to the sale.

One passage in Adams referred to federal cases under ORS
59.115(3) (before its 1967 amendment) and under Section 10(b)
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‘general awareness that his role was part of an overall activity
that is improper.’ ” Gould, 535 F.2d at 780."

"Ignoring internal procedures that might have alerted Sterling to
Cornelius's scheme may be negligence, but it is not “reckless
disregard for the truth or the law.”"

Sterling Tr. Co. v. Adderley, 168 S.W.3d 835, 841-843 (Tex.
2005)

Sitting on the board of a company does not impute personal
knowledge of the corporation’s activities to that individual.

Highland Capital Management, L.P. v. Ryder Scott Co., 402
S.W.3d 719, 739 (Tex. App. 2012).

of the Securities Exchange Act of 1934, 15 USC § 78j(b), and
said, in passing, that “some statements in those opinions may be
overly broad, if literally applied.” 265 Or. at 527-28, 510 P.2d
838. The quoted passage on its face only stated a possible
question, not a conclusion. Perhaps more important,

the Adams opinion (265 Or. at 530, 510 P.2d 838) observed that
if a lawyer who prepared important documents and corporate
minutes and supervised the printing of debentures were not
covered by ORS 59.115(3), “any lawyer or anyone else who,
with full knowledge of the unlawful ‘solicitation of an offer to
purchase’ an unissued and unregistered security, proceeds to
make the further arrangements necessary for issuance and
delivery of such a security, would have a complete defense,
regardless of whether the security was ever subsequently
registered.” The point of the quoted sentence is that if such acts
by a lawyer did not constitute “material aid” in the sale, the
lawyer would not be liable even if he had full knowledge of the
unlawful transaction. The sentence in no way implies that
“material aid” depends on knowledge. Knowledge becomes an
element of liability only in the form of an affirmative defense, to
be proved by a nonseller, that he “did not know, and, in the
exercise of reasonable care, could not have known, of the
existence of the facts on which the liability is based.”

The drafters took pains to make clear that the relevant
knowledge is of “the existence of the facts,” not of the
unlawfulness of a sale. These provisions may place upon persons
besides a seller's employees or agents who materially aid in an
unlawful sale of securities a substantial burden to exonerate
themselves from liability for a resulting loss, but this legislative
choice was deliberate. ... The defense against strict liability, in
short, was to be a showing of ignorance, not the professional role
of the person who renders material aid in the unlawful sale. "
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Prince v. Brydon, 307 Or. 146, 149-51, 764 P.2d 1370, 1371-72
(1988) (reversing summary judgment for attorney who had
drafted limited partnership agreement and portions of offering
circular and provided opinion on partnership’s tax status).

SUBSTANTIAL / MATERIAL ASSISTANCE

In Willis v. Marshall, limited partners attempted to sue an
accounting firm that prepared financial reports for the sale of

"The Oregon courts have given the emphasized language in ORS
59.115(3) a very broad and literal reading. In Prince v.

partnership interests for aiding and abetting under the Texas
securities laws, but that claim failed on summary judgment for

Brydon, 307 Or. 146, 764 P.2d 1370 (1988), the court found that
an Idaho attorney who prepared documents could be found to

lack of substantial assistance:

"Marshall also asserts that Appellants failed to present evidence
showing Marshall rendered substantial assistance in a primary

have materially aided and participated in a sale of a

security. See also Anderson v. Carden, 146 Or.App. 675, 684,
934 P.2d 562 (1997) (“There is no question that a person who
prepares documentation in connection with a sale of securities is

violation of the TSA. We agree. The evidence clearly shows that

a person who ‘participates or materially aids' in the sale”™).

Marshall's disclaimer letters to the partners warned: (1) that it
had not audited or reviewed the financial statements comprising
compilation, and explained that a compilation is the mere
presentation of information that is the representation of
management, upon which it did not express an opinion or any
other form of assurance; (2) that management had elected to
omit substantially all of the disclosures and the statement of cash
flows required by generally-accepted accounting principles; and
(3) that the inclusion of the information omitted by
management may influence the user's conclusions about the
company's financial condition. Moreover, there is no evidence
that Marshall knew that Tuinei was selling securities to
Appellants before March 2005.

Because Appellants have failed to provide more than a scintilla
of evidence raising a genuine issue of material fact, the trial
court did not err in granting a no-evidence summary judgment
on Appellants' TSA-violation claim. "

In Ainslie v. First Interstate Bank, 148 Or.App. 162, 939 P.2d
125 (1997) (4inslie II), the Oregon Court of Appeals found that
an escrow agent could be liable under the statute, and stated that
proof of direct unlawful activity by a defendant “is

not essential to establish its liability as a participant or material
aider.” Ainslie 11, 148 Or.App. at 184, 939 P.2d 125. The
“relevant knowledge is of ‘the existence of the facts,” not of the
unlawfulness of a sale.” Prince, 307 Or. at 150, 764 P.2d 1370."

Mann v. St. Laurent, 229 F. Supp. 2d 1133, 1138 (D. Or. 2002)

A subordinate attorney providing legal services, such as using
investor money to prevent a foreclosure threatening investment
interests, without knowledge of facts making sale illegality, may
constitute material aid in unlawful sale. Ainslie v. Spolyar, 144
Or. App. 134, 144-45 (Or. App. 1996).
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Willis v. Marshall, 401 S.W.3d 689, 704—05 (Tex. App. 2013)

Under Texas law, even if an accounting firm had a duty to
withdraw from representation after discovering fraud but failed
to do so, that would not constitute substantial assistance:

" The Lessors also assert that Grant Thornton breached a duty to
withdraw from its representation of ETS and Phoenix after it

allegedly discovered the fraud by these companies. We presume
for the sake of argument that Grant Thornton had such a duty to

"It is not disputed that defendant Barton of the Nossaman firm
prepared the legal papers necessary for Nova-Tech to complete
the sale of its securities. Even if Barton did not know and could
not have known of Nova-Tech's failure to register the securities,
he was a participant in the sale because, without his assistance,
the sale would not have been accomplished. Adamson v.

Lang, supra. The other Nossaman defendants argue that they
did not have a hand in the preparation of documents, but it is
undisputed that the Nossaman firm authorized Nova-Tech to
include its name as corporate counsel on Nova-Tech's 1968 and
1969 annual reports. In line with the Oregon court's broad
construction of the Blue Sky Law, Adamson v. Lang, supra, 1
hold that the Nossaman firm's designation on Nova-Tech's

withdraw and breached this duty. Even under this presumption,

published reports as Nova-Tech's corporate counsel is enough,

Grant Thornton's failure to withdraw resulted only in the
completion by Grant Thornton of the actions reflected in the
evidence that we already have determined do not constitute
substantial assistance as a matter of law. Therefore, any alleged
breach by Grant Thornton of a duty to withdraw does not alter
the conclusion of our analysis."

Navarro v. Grant Thornton, LLP, 316 S.W.3d 715, 727 (Tex.
App. 2010) (affirming trial court’s grant of accounting firm’s
motion for summary judgment)

for purposes of ORS 59.115(3) and 59.155, to make the firm's
partners “participants” in any unlawful securities transaction in
which the annual reports were used for promotional purposes."

Black & Co. v. Nova-Tech, Inc., 333 F. Supp. 468, 472 (D. Or.
1971); but see Adams v. Am. Western Securities, Inc., 265 Or.
514, 527-28 (Or. 1973) (stating that the Black opinion “may be
overly broad if literally applied”).

CONTROL PERSON

There is a split of authority regarding the degree of control
required. The majority opinion appears to be the ability to
control the ability to control the particular transaction at issue,

"Evidence that a seller is a registered representative of an
investment company and that the seller is licensed only through
that company is sufficient to create a question of fact as to

but not actual involvement: "The Frank court determined a
defendant is a control person under the TSA if it (1) exercised

whether the company has the power to control the seller's
transactions and is, therefore, liable under ORS 59.115(3). Our

control over the operations of the corporation in general and (2)

decision in Ince v. AMEV Investors, Inc., 122 Or.App. 66, 857
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had the power to control the specific transaction or activity upon
which the primary violation is predicated." Barnes v. SWS Fin.
Servs., Inc., 97 S.W.3d 759, 764 (Tex. App. 2003); Darocy v.
Abildtrup, 345 S.W.3d 129, 137 (Tex. App. 2011).

But there is also authority indicating that actual involvement
may be required as well: "The rationale for control person
liability is that a control person is in a position to prevent the
violation and may be able to compensate the injured investor
when the primary violator is not. /d. The United States Fifth
Circuit Court of Appeals has held that, to make a prima facie
case that the defendant is a control person, a plaintiff must prove
that each had actual power or influence over the controlled
person and that each induced or participated in the alleged
violation. Dennis v. Gen. Imaging, Inc., 918 F.2d 496, 509 (5th
Cir.1990); G.A. Thompson & Co. v. Partridge, 636 F.2d 945,
958 (5th Cir.1981)." Texas Capital Sec. Mgmt., Inc. v. Sandefer,
80 S.W.3d 260, 268 (Tex. App. 2002)

P.2d 165 (1993), rev. den., 318 Or. 350, 870 P.2d 219 (1994), is
on point. In that case, the defendant Kaneen was licensed to sell
securities through the defendant AMEV, a broker-dealer. The
investor sued Kaneen and AMEYV, alleging, among other things,
that AMEV was liable under ORS 59.115(3) for Kaneen's sales
of unregistered securities. AMEV moved for, and obtained,
summary judgment on the ground that there was no evidence
that AMEYV had actually participated in the sale of the securities.
We reversed, holding that evidence that Kaneen was a
registered salesperson who sold exclusively through AMEV was
sufficient to raise a genuine issue of material fact as to whether
AMEYV had the power to control Kaneen. Ince, 122 Or.App. at
68—69, 857 P.2d 165. The same holds true in this case, in which
plaintiff has produced evidence that, at the time the Immcon and
Smith notes were sold to plaintiff, James Ritacco was licensed to
sell securities through Andover and no one else. Plaintiff has
shown the existence of a genuine issue of material fact as to
whether Andover had the power to control James Ritacco when
he sold the notes to plaintiff."

Castle v. Ritacco, 142 Or. App. 89, 96-97, 919 P.2d 1196,
1199-200 (1996)
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DISCOVERY ISSUING ARISING FROM THE
SUSPICIOUS ACTIVITY REPORT PRIVILEGE

Glenn S. Gitomer, Esquire

I THE SWORD

Discovery regarding red flags of money laundering or fraudulent activity may be critical to
developing proof of a broker-dealer’s liability in selling away and fraud cases. The duty of financial
institutions to detect and monitor suspicious activity arises from the anti-money laundering
(“AML”) provisions of the Bank Secrecy Act, 31 U.S.C. 85311, et seq. FINRA Rule 3310, entitled
Anti-Money Laundering Compliance Program, sets forth the requirements of broker-dealers to
develop and implement a written AML program designed to monitor the member’s compliance
with the Bank Secrecy Act and the regulations promulgated thereunder.

FINRA Notice to Members 02-21 and Regulatory Notice 19-18 discuss broker-dealers’ obligations
under the Bank Secrecy Act and Rule 3310 to identify and report to the Financial Crimes
Enforcement Network (“FinCEN”) activity that a broker-dealer knows, suspects, or has reason to
suspect involves the use of the broker-dealer to facilitate criminal activity. NTM 02-21 and RN 19-
18 set forth a litany of red flags of suspicious activity that the member’'s implemented AML
compliance program should be designed to detect.

As part of their obligations under FINRA Rule 3310, the supervisory and registered representative
manuals of a broker-dealer invariably set forth the obligation to be cognizant of and report to the
AML Compliance Officer (“AMLCQ”) suspicious or potentially fraudulent or money laundering
activity. Broker-dealers also have manuals setting forth the duties of the AMLCO to independently
identify suspicious activity and, under appropriate circumstances, make a suspicious activity
report (“SAR”) to FinCEN.

Discovery of a) manuals setting forth the obligations of registered representatives, branch
managers, compliance officers and the AMLCO to identify and report suspicious activity; b)
documents relating to the observation of suspicious activity; and ¢) documents relating to facts
that should have raised red flags of suspicious activity may be helpful in establishing that the
broker-dealer knew or should have known that its employees or customers were involved in
fraudulent activity.

I. THE SHIELD

As a matter of course, broker-dealers may object to discovery requests seeking such discovery
based upon a broad extension of the SAR privilege. The SAR privilege is based upon the
regulation set forth in 31 C. F. R. § 1023.320, which requires broker-dealers to reports suspicious
transactions to FINCEN. Subsection 1023.320(e) provides:

(e) Confidentiality of SARs. A SAR, and any information that would reveal the existence
of a SAR, are confidential and shall not be disclosed except as authorized in this
paragraph (e). For purposes of this paragraph (e) only, a SAR shall include any suspicious
activity report filed with FInCEN pursuant to any regulation in this chapter.
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(1) Prohibition on disclosures by brokers or dealers in securities.

(i) General rule. No broker-dealer, and no director, officer, employee, or
agent of any broker-dealer, shall disclose a SAR or any information that
would reveal the existence of a SAR. Any broker-dealer, and any director,
officer, employee, or agent of any broker-dealer that is subpoenaed or
otherwise requested to disclose a SAR or any information that would reveal
the existence of a SAR, shall decline to produce the SAR or such information,
citing this section and 31 U.S.C. 5318(g)(2)(A)(i), and shall notify FiInCEN of
any such request and the response thereto.

(ii) Rules of construction. Provided that no person involved in any reported
suspicious transaction is notified that the transaction has been reported,
this paragraph (e)(1) shall not be construed as prohibiting:

(A) The disclosure by a broker-dealer, or any director, officer, employee, or
agent of a broker-dealer, of:

(1) A SAR, or any information that would reveal the existence of a
SAR, to FinCEN or any Federal, State, or local law enforcement
agency, or any Federal regulatory authority that examines
the broker-dealer for compliance with the Bank Secrecy Act; or to
any SRO that examines the broker-dealer for compliance with the
requirements of this section, upon the request of the Securities
Exchange Commission; or

(2) The underlying facts, transactions, and documents upon
which a SAR is based, including but not limited to, disclosures:

() To another financial institution, or any director, officer,
employee, or agent of a financial institution, for the preparation
of a joint SAR; or

(ii) In connection with certain employment references or
termination notices, to the full extent authorized in 31 U.S.C.
5318(9)(2)(B); or

(B) The sharing by a broker-dealer, or any director, officer, employee,
or agent of the broker-dealer, of a SAR, or any information that would
reveal the existence of a SAR, within the broker-dealer's corporate
organizational structure for purposes consistent with Title 1l of
the Bank Secrecy Act as determined by regulation or in guidance.

(2) Prohibition on disclosures by government authorities. A Federal, State, local, territorial,
or Tribal government authority, or any director, officer, employee, or agent of any of the
foregoing, shall not disclose a SAR, or any information that would reveal the existence of
a SAR, except as necessary to fulfill official duties consistent with Title 1l of the Bank
Secrecy Act. For purposes of this section, “official duties” shall not include the disclosure
of a SAR, or any information that would reveal the existence of a SAR, in response to a
request for disclosure of non-public information or a request for use in a private legal
proceeding, including a request pursuant to 31 CFR 1.11.
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(3) Prohibition on disclosures by Self-Regulatory Organizations. Any self-regulatory
organization registered with the Securities and Exchange Commission, or any director,
officer, employee, or agent of any of the foregoing, shall not disclose a SAR, or any
information that would reveal the existence of a SAR except as necessary to fulfill self-
regulatory duties with the consent of the Securities Exchange Commission, in a manner
consistent with Title 1l of the Bank Secrecy Act. For purposes of this section, “self-
regulatory duties” shall not include the disclosure of a SAR, or any information that would
reveal the existence of a SAR, in response to a request for disclosure of non-public
information or a request for use in a private legal proceeding.

31 C. F. R. 8§ 1023.320(e) [emphasis added].

The vast majority of courts have interpreted the SAR privilege to prohibit the disclosure of
documents that suggest, directly or indirectly, whether or not a SAR was filed with FInCEN. Inre
JPMorgan Chase Bank, N.A., 799 F.3d 36, 43 (1% Cir. 2015). Courts will apply the SAR privilege
if the documents at issue constitute a SAR or draft SAR, reflect the decision making process as
to whether a SAR should be filed, the process of preparing a SAR, or an attempt to explain the
content of a SAR. Id. at 44. Documents created in the ordinary course of business in monitoring
unusual activity (as opposed to documents of an evaluative nature intended to comply with
FIinCEN reporting requirements), however, should not be subject to the SAR privilege. Id, at 41.
“Any supporting documentation which would not reveal either the fact that a SAR was filed or its
contents cannot be shielded from otherwise appropriate discovery based solely on its connection
to an SAR.” Id. at 44, citing United States v. Holihan, 248 F.Supp.2d 179, 187 (W.D.N.Y. 2003).

Broker-dealers require compliance officers, branch managers and registered representatives in
the ordinary course of business to be aware of, inquire about, and report to the AMLCO suspicious
or unusual activity. Documents relating to their observations of or inquiries into suspicious activity
or their failure to identify red flags should not be prohibited by the SAR privilege and should be
produced when requested in discovery. It is the responsibility of the AMLCO to decide whether
to file a SAR. Only discovery seeking documents relating to the SAR itself or discovery relating to
the deliberative process of the AMLCO in deciding whether to file a SAR are prohibited by the
privilege.

1. SUPPORTING CASES

According to nearly every court that has addressed the issue, the SAR privilege only protects
from disclosure SARs themselves, documents that would reveal whether a SAR was or was not
filed, and documents relating to the evaluation of whether to file a SAR. In re JPMorgan Chase
Bank, N.A., 799 F.3d 36, 44 (1% Cir. 2015); Ackner v. PNC Bank, N.A., No. 16-cv-81648, 2017
WL 1383950, at *2-3 (S.D. Fla. Apr. 12, 2017) (Fraud detection policies and procedures are not
protected by the SAR privilege since the privilege only covers SARs and documents showing that
a SAR has been filed); Pershing LLC v. Kiebach, No. 14-2549, 2017 WL 1284146 (E.D. La. Apr.
6, 2017) (Internal incident reports relating to suspicious activity created in the ordinary course of
business are not protected by the SAR privilege because they do not indicate whether a SAR was
created); Wultz v. Bank of China Ltd., 56 F.Supp.3d 598, 601-02 (S.D.N.Y. 2014) (Investigatory
documents and written policies directing what steps employees should take when they identify
suspicious or unusual activity are not protected by the SAR privilege); First American Title Ins.
Co., v. Westbury Bank, No.12-CV-1210, 2014 WL 4267450, at *2-3 (E.D. Wis. Aug. 29, 2014) (To
be protected from disclosure under the SAR privilege, upon review of the document, one “must
be able to discern with effective certainty the existence of a SAR.”); In re Whitley, No. 10-10426C-
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7G, 2011 WL 6202895, at *4 (Bankr. M.D.N.C. Dec. 13, 2011) (Documents relating to the
investigation of suspicious activity that do not reveal the existence of a SAR are not protected by
the SAR privilege); Freedman & Gersten, LLP v. Bank of America, No. 09-5351, 2010 WL
5139874, at *3 (D.N.J. Dec. 8, 2010) (Memoranda and documents drafted in response to
suspicious activity (other than SARs or draft SARs), and policies and procedures relating to risk
management and handling suspicious activity, are discoverable); Gregory v. Bank One, Ind., N.A.,
200 F.Supp.2d 1000, 1002 (S.D. Ind. 2002) (Only SARs and their contents are protected from
disclosure, while supporting documentation and other reports of suspicious activity are not
protected); Weil v. Long lIsland Sav. Bank, 195 F.Supp.2d 383, 389-90 (E.D.N.Y.2001)
(Compelling the production of any “supporting documentation” that did not reveal the existence of
a SAR or reveal its contents).

Incident reports and investigatory documents are not protected from disclosure by the SAR
privilege unless they would specifically disclose whether a SAR has or has not been filed.

In Pershing, 2017 WL 1284146 at *2-3, the court held that summary reports prepared in the
ordinary course of business as part of the process of internally investigating potential suspicious
activity were not protected by the SAR privilege and that “detecting fraud is simply part of a
financial institution’s ordinary course of business.” The court went on to explain, based upon the
First Circuit’'s holding in JPMorgan, that the ultimately determinative inquiry is “whether any of
[the] documents suggested, directly or indirectly, that a SAR was or was not filed.” 1d. at *3
(quoting, JPMorgan, 799 F.3d at 43-44). The court held that the summary reports were akin to
incident reports and were not protected by the SAR privilege because, although they included an
employee’s thoughts and impressions about why activity appeared to be suspicious, they were
“devoid of any information by which the reader can determine whether the matter identified therein
progressed beyond the making of the report, much less whether an actual SAR was ever created.
Id. at *3.

Similarly, the court in Freedman, 2010 WL 5139874 at *3, held that “documents and facts
pertaining to the suspicious activity at issue in this matter, which were created in the ordinary
course of business” are not protected by the SAR privilege. The court explained that “[a]lthough
[the bank] may have undertaken an internal investigation in anticipation of filing a SAR, it is also
a standard business practice for banks to investigate suspicious activity ....” Id. As a result, the
court ordered the production of any memoranda and documents created in response to the
suspicious activity at issue, excluding only SARs and drafts of SARs. Id.

In First American, 2014 WL 4267450 at *1, the plaintiff sought documents related to certain “fraud
alerts” related to the accounts at issue that the defendant bank may have received, including
information automatically generated by the fraudulent transaction monitoring software. The court
began by parsing the language of the federal regulation at issue, which only protects from
disclosure “a SAR or any information that would reveal the existence of a SAR.” Id. at *2
[emphasis added]. However, “information that, with the aid of supposition or speculation, might
tend to suggest to a knowledgeable reviewer whether a SAR was filed, is not privileged.” Id. at
*3. The Court held that the use of the word “would” denotes that to be protected, one “must be
able to discern with effective certainty the existence of a SAR” from the document. Id. at*2. The
Court went on to hold that, “Simply because such facts may demonstrate that a bank was aware
of a fraud that fit the requirements of a SAR, and a reasonable inference could be drawn that a
bank will generally comply with federal regulations, this does not mean that such information
‘would’ reveal that the bank filed a SAR.” Id. The Court went on to explain that “Not all means or
methods a bank may use to detect fraud or other financial irregularity are privileged simply
because they might culminate in a SAR”, and “In most cases ... the disclosure of supporting
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documentation would not reveal the filing of a SAR, and such documentation cannot be shielded
from otherwise appropriate discovery simply because it has some connection to a SAR.” Id.
(citations omitted). Moreover, since “detecting fraud is part of a bank’s ordinary course of
business,” documents generated a part of this standard business practice of investigating
potential fraud or other irregularities are discoverable” and this “remains true even if this fraud
investigation parallels the process of preparing a SAR.”

In Wultz, 56 F.Supp.3d at 600, the plaintiff sought documents generated as a result of the bank’s
process of identifying and investigating suspicious or unusual activity, which process sometimes
culminates in the information being presented to a bank committee charged with deciding whether
to file a SAR. The bank gathered more than 10,000 documents generated as a result of this
process, although it was unclear to the court whether or not any of the 10,000 pages included
documents emanating from such committee. Id. The bank argued that all of the documents were
protected by the SAR privilege since they result from the implementation of the bank’s policies
and procedures for the filing of SARs. Id. After conducting an in camera review of the documents,
the court concluded that none of the documents indicated whether a SAR was filed, even though
“a person with knowledge of SARs might deduce that certain banking activity would (or would not)
result in the filing of a SAR.” Id. The court went on to explain that nothing in the regulation barred
production of documents prepared by a bank as part of its process to investigate suspicious
activity. Id. at 601. Citing to various other cases, including First American, Freedman, Whitley,
and Weil, the Court held that the investigatory documents sought were fully discoverable, and
that the bank has not pointed to any “documents regenerated at the decision-making stage that
contain a discussion of SAR requirements and reflect [the bank’s] decision-making process
specifically as to whether to file a SAR.” Wultz, 56 F.Supp.3d at 602.

In JPMorgan, 799 F.3d at 37, the only Circuit Court to interpret the SAR privilege, victims of a
Ponzi scheme brought claims against a bank, claiming that the bank failed to detect and stop the
fraud. The First Circuit held that none of the documents were protected by the SAR privilege
because they were only lists and descriptions of transactions, or, with regard to a small subset of
the documents at issue, were not SARs or draft SARSs, did not reflect the decision-making process
as to whether a SAR should be filed, did not discuss the process of preparing a SAR, and did not
attempt to explain the content of a SAR post-filing. 1d. at 44. The Court explained that “the key
guery is whether any of [the] documents suggest, directly or indirectly, that a SAR was or was not
filed.” Id. at 43. Thus, the Court rejected the bank’s invitation to view the SAR privilege “as
extending to any documents that might speak to the investigative methods of the financial
institution.” 1d. at 44.

Lastly, in Whitley, 2011 WL 6202895 at *1, it was alleged that the debtor “was engaged in a Ponzi
scheme whereby he defrauded investors from whom he obtained loans or investments by means
of false representations that the funds would be invested in a manner that would result in high
returns to investors.” The debtor maintained a checking account at the subject bank. I1d. The
bankruptcy trustee sought documents relating to any investigation or inquiry by the bank of the
debtor or his account, documents relating to any response to the investigation and the findings or
observations, notes of the investigation, including references to any noted suspicious activity, and
documents relating to any explanation the debtor may have given to the bank about his account
activity. Id. at *2. The trustee also sought any suspicious activity reports made by the bank. Id.
The Court analyzed the applicable federal regulation and case law and determined that although
the SARs were protected by the SAR privilege, the other documents were discoverable because
only SARs, documents that refer to a SAR having been filed, documents referring to information
as being a part of a SAR, and documents revealing the preparation or filing of a SAR are
protected. Id. at *3-4.
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In accord are Wiand v. Wells Fargo Bank, N.A., 891 F. Supp. 1214, 1217-1219 (M.D. Fla. 2013);
Rotstain v. Trustmark National Bank, 2020 WL 1697990 (N.D. Texas 2020); Erhart v. BOFI
Holding, Inc., 2018 WL 5994417 (S.D. Cal. 2018); Shapiro v. Wells Fargo Bank, N.A., 2018 WL
4208255 (S.D. Fla. 2018).

V. THE FINANCIAL INDUSTRY’S POSITION

The principal argument advanced by the financial industry to resist discovery of its due course
investigation of unusual or suspicious activity is that responsive documents are part and parcel of
its evaluative process of making a decision whether to file a SAR. This argument is suggested
by a 2010 FinCEN interpretation of the SAR privilege as barring the disclosure of “material
prepared by the financial institution as part of its process to detect and report suspicious activity,
regardless of whether a SAR ultimately was filed or not.” 75 Fed. Reg. 75593, 75595 (December
3, 2010). The industry’s suggestion that this should be taken to mean that the entire process of
detecting or investigating suspicious activity in the ordinary course of business is an integral part
of is evaluation of whether to file a SAR has not been accepted by the courts and is not derived
from the regulatory language creating the SAR privilege.

In the recent case of Federal Trade Commission v. Marcus, 2020 WL 1482250 (S.D. Fla. 2020),
a third-party bank argued that the receiver’s request for AMLCO documents, with reference to
whether a SAR was filed redacted, would disclose it processes and algorithms used to report
suspicious activity, and, by implication, relate to the evaluative process of whether a SAR should
be filed. The court denied the receiver's motion to compel, but, in doing so, reiterated the well-
accepted proposition that the SAR privilege does prevent “disclosure of internal reports and
memoranda that merely concern observations of suspicious activity unrelated to the process of
complying with federal reporting requirements.” Id. at *6.

In Marcus, the bank made the often-raised argument that disclosure of its general AML process
and procedures, even protected by a confidentiality agreement, may leak out and give bad actors
intelligence that may assist them in avoiding detection. 2020 WL 1482250. While the court in
Marcus did not address this argument, which neither arises under nor is supported by the
regulation creating the SAR privilege, the argument was rejected by the courts in Ackner v. PNC
Bank, 2017 WL 1383950; Wultz v. Bank of China, Ltd, 56 F.Supp.3d 598; and Freedman &
Gersten, LLP v. Bank of America, 2010 WL 5139874.

V. CONCLUSION

The challenge in obtaining discovery of observations of potentially suspicious activity is in
persuading arbitrators, who may reticent to make difficult decisions in the face of a claim of a
federally mandated privilege, to wade through complex arguments unfamiliar to them. The
analysis required will involve in camera review of documents and careful review of the law, which
is largely based on district court opinions and one First Circuit decision. Relevant discovery,
however, is critical to proof of a broker-dealer’s liability in fraud, selling away and aiding and
abetting cases.
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To:

Re:

FINANCIAL INDUSTRY REGULATORY AUTHORITY
LETTER OF ACCEPTANCE, WAIVER AND CONSENT
NO. 20070071330

Department of Enforcement
Financial Industry Regulatory Authority (FINRA)

Legent Clearing LLC, Respondent
Member Firm
CRD No. 117176

Pursuant to NASD Rule 9216 of FINRA’s Code of Procedure, Legent Clearing LLC (Legent) submits
this Letter of Acceptance, Waiver and Consent (AWC) for the purpose of proposing a settlement of the
alleged rule violations described below. This AWC is submitted on the condition that, if accepted,
FINRA will not bring any future actions against Legent alleging violations based on the same factual
findings described herein.

I. ACCEPTANCE AND CONSENT

A. Legent hereby accepts and consents, without admitting or denying the findings, and
solely for the purposes of this proceeding and any other proceeding brought by or on
behalf of FINRA, or to which FINRA is a party, prior to a hearing and without an
adjudication of any issue of law or fact, to the entry of the following findings by FINRA:

Background

Legent has been a member of FINRA or its predecessor, NASD, since June 4, 2002. Legent acts
as a clearing broker offering its services to introducing broker/dealers on a fully disclosed basis
from its main office located in Omaha, Nebraska. As a clearing firm, Legent performs order
processing, settlement and record-keeping functions for introducing broker/dealers. These
introducing broker/dealers do not maintain back-office facilities to perform these functions.

Relevant Prior Disciplinary History

Legent has been the subject of one formal disciplinary action by FINRA relevant to this matter.
See AWC No. E0420040084 (fining Legent $40,000 for, among other things, SEC Rule 15¢3-3
violations).

Overview

Legent failed to develop and implement a written anti-money laundering (AML) program
reasonably designed to achieve and monitor its compliance with the requirements of the Bank
Secrecy Act during the period of February 1, 2004 through November 30, 2006 (the relevant
AML period). Legent’s AML program was not tailored to the Firm’s business and did not
adequately provide documentation of the Firm’s AML activities. Among other things, Legent’s
written AML program did not adequately consider the money laundering risks posed by its
introducing firms, some of which were conducting high risk AML activities, such as penny-stock
liquidations. Further, while Legent experienced rapid growth during the relevant AML period, it
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did not provide adequate resources to its AML program to account for this growth. As a
consequence, Legent failed to file a Suspicious Activity Report (SAR) in a number of instances in
which there did not appear to be any legitimate purpose for the transaction. Moreover, while in
some instances Legent may have discussed some of these transactions internally, it did not
conduct an adequate investigation to determine that the transactions were not in fact suspicious.
In addition, Legent failed to document any discussions it might have had or the reason for any
decision that it might have made not to file a SAR.

Legent also failed to provide an adequate AML training program for new and existing employees.
For new employees, Legent’s training program was limited to ad hoc instruction from
departmental supervisors and a two-page document explaining money laundering. For existing
employees, Legent’s training program was limited to a short PowerPoint presentation at the
firm’s annual compliance meeting.

Through these deficiencies, Legent failed to develop and implement an adequate written AML
program, in violation of NASD Conduct Rules 3011(a), 3011(b), 3011(e) and 2110, and MSRB
Rule G-41.

In addition, from at least June 2004 through October 2006 (the relevant Reg. T period), Legent
improperly extended credit by permitting cash account customers to use the proceeds of unsettled
sale transactions to fund subsequent purchase and sale transactions. Legent also improperly
extended credit by permitting customers to use the proceeds of unsettled sale transactions to meet
the requirement that all securities purchased in cash accounts be paid for within five days of
purchase date, regardless of whether and when the securities were subsequently sold. Legent also
failed to have adequate supervisory systems and procedures to ensure compliance with
Regulation T. As a result, Legent violated Regulation T, Parts 220.8(a) and (b), promulgated
pursuant to Section 7 of the Securities Exchange Act of 1934 (the Exchange Act), and NASD
Conduct Rules 2110 and 3010.

Finally, Legent failed to prepare an accurate reserve computation calculation in February 2007
and April 2006. This violated SEC Rule 15¢3-3 and NASD Conduct Rule 2110.

Facts and Violative Conduct

Legent’s AML Violations

Background

Legent became a member of FINRA in 2002. At the beginning of the relevant AML period,
Legent provided clearing services to nine introducing firms. By the end of the relevant AML
period, a little more than two and a half years later, that number had grown to 50, in locations
across the United States, including New York City, Chicago and Los Angeles.

Some of these introducing firms engaged in activities that were high risk for AML purposes, such
as penny-stock transactions, liquidations of proceeds, and frequent journaling activity among
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various accounts which apparently were unrelated. Legent provided clearing services to some
firms that, in addition to engaging in these high-risk activities, also had significant disciplinary
backgrounds.

For example, Legent cleared for Franklin Ross, Inc. (Franklin Ross). Franklin Ross was the
subject of two enforcement proceedings brought by FINRA during 2001-2002, including one that
charged Section 5 of the 1933 Securities Act and supervisory violations. Also during the relevant
AML period, FINRA brought an action against Franklin Ross in March 2006, alleging certain
omissions by the firm in a private offering. Pursuant to that proceeding, Franklin Ross was
suspended from participating in any securities offerings for one year and fined $20,000, and the
firm’s president was suspended for 10 days from acting in any supervisory capacity. FINRA
expelled Franklin Ross in 2007 for serious AML violations. See FINRA Press Release,
November 5, 2007.

Legent also cleared for Salomon Grey Financial Corp. (Salomon Grey). The SEC charged
Salomon Grey, and its President, Kyle Rowe, with fraud in connection with a market
manipulation scheme, and sought a permanent injunction in a September 27, 2002 Complaint
filed in the United States District Court for the District of Utah. In August 2004, FINRA found in
a formal disciplinary proceeding that Salomon Grey and Rowe violated SEC Regulation M, along
with NASD Conduct Rules 2710 and 2110. Salomon Grey and Rowe were fined $100,000, and
Rowe was suspended in all capacities for two weeks. Ultimately, FINRA expelled Salomon Grey
and barred Rowe in April 2006 for AML and other serious supervisory violations. See FINRA
Press Release, April 27, 2006.

Still another introducing firm that had a disciplinary history, and for which Legent provided
clearing services, was Blackwell Donaldson & Company (Blackwell Donaldson). From 1999 to
2002, prior to the relevant AML period, Blackwell Donaldson was the subject of at least three
separate regulatory enforcement actions, including one in which the firm was fined $50,000 by
the State of Oregon for, among other things, serious supervisory deficiencies relating to micro-
cap stock transactions. In June 2006, FINRA brought an action against Blackwell Donaldson’s
Chief Executive Officer and Anti-Money Laundering Compliance Officer for his role in the
firm’s serious AML violations that occurred from March 2004 to August 2004, and suspended
him for one year from acting in any supervisory capacity.’

NASD Conduct Rule 3011 and MSRB Rule G-41

NASD Conduct Rule 3011, which became effective on April 24, 2002, requires FINRA members
to develop and implement a written AML program reasonably designed to achieve and monitor
compliance with the requirements of the Bank Secrecy Act, 31 U.S.C. §5311, et seq., and the
regulations promulgated thereunder. Section (a) of this Rule directs member firms to establish
and implement procedures reasonably designed to detect and cause the reporting of certain
suspicious transactions. Section (b) requires firms to establish and implement procedures
reasonably designed to achieve compliance with the Bank Secrecy Act. Section () requires firms

'Blackwell Donaldson filed a Form BDW in March 2005.
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to provide relevant on-going training to appropriate personnel. FINRA has issued numerous
communications to its members regarding the requirements of Rule 3011. See Notice to Members
(NTM) 02-21 (April 2002), 02-47 (August 2002), 02-50 (August 2002), 02-78 (November 2002),
02-80 (December 2002), 03-34 (June 2003) and 06-07 (February 2006).

MSRB Rule G-41 contains similar requirements for those broker/dealers engaged in municipal
securities transactions.

NASD Conduct Rule 3011(a) requires FINRA members to establish and implement policies and
procedures “that can be reasonably expected to detect and cause the reporting of™ suspicious
transactions. On July 2, 2002, the Department of Treasury issued the regulation requiring
suspicious transaction reporting for broker/dealers, 31 CFR §103.19(a)(1). It required all
broker/dealers to file with Treasury’s Financial Crimes Enforcement Network (FinCEN) ““a report
of any suspicious transaction relevant to a possible violation of law or regulation.” Treasury’s
release stated that broker/dealers should determine whether activities and transactions raise
suspicions by looking for “red flags.” NTM 02-47 discussed Treasury’s release, set forth the
provisions of the final AML rule, and provided various examples of “red flags.” This NTM
further advised broker/dealers of their duty to file a SAR to report certain suspicious transactions.’
Further, NTM 02-21 emphasized each firm’s duty to detect “red flags™ and, if it detected any,
“perform additional due diligence before proceeding with the transaction.” NTM 02-21, p. 10.

Legent’s Failure to File SARS
Or Investigate Suspicious Activities

During the relevant AML period, Legent failed to file SARS in numerous instances as described
below. Legent cleared certain penny-stock transactions that presented patterns that necessitated,
at a minimum, further investigation by Legent. More importantly, in many instances these
patterns should have led to a SAR filing. In these instances Legent did not undertake adequate
further investigation, did not consider filing a SAR, and did not file a SAR. See NTM 02-47, pp.
2-3 (outlining circumstances pursuant to which broker/dealer must file a SAR); see also In the
Matter of Park Financial Group, Inc. and Gordon C. Cantley, SEC Rel. No. 56902, Admin. Proc.
File No. 3-12614, p.4 (SEC Dec. 5. 2007) (“The failure to file a SAR as required by 31 C.F.R. §
103.19 is a violation of Section 17(a) of the Exchange Act and Rule 17a-8 thereunder.”). Also
significant, to the extent Legent undertook any investigation, or considered filing a SAR but
ultimately decided not to do so, Legent failed to document such investigation or decision.

*“Pursuant to the final rule, a broker/dealer must report a transaction on Form SAR-SF if “the transaction
involves $5,000 or more, is conducted or attempted to be conducted through the broker/dealer and

appear

s to serve no business or apparent lawful purpose....”” NTM 02-47, p. 2. The obligation to file a

SAR may arise from a single transaction or from a series of transactions that form a suspicious pattern of
activity. Id. NTM 02-47 quoted FinCEN’s release on the final rule relating to SARS, stating, “In its
release adopting the final rule, FinCEN explicitly clarifies that "if a broker/dealer determines that a series
of transactions that would not independently trigger the suspicion of the broker/dealer, but that taken
together, form a suspicious pattern of activity, the broker/dealer must file a suspicious transaction

report.

o
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Examples of these failures by Legent are described below.

Solucorp Indusiries Ltd.

During the relevant AML period, Legent failed to file a SAR relating to suspicious transactions
involving the stock of Solucorp Industries Ltd. (Solucorp). Beginning in January 2005, Solucorp
stock was journaled among numerous accounts cleared by Legent that had no apparent
relationship with one another. At least one of the accounts was held by a former insider of
Solucorp who had a securities disciplinary history. Legent’s records did not show any evidence
of any inquiry regarding the relationship between the accounts, or any investigation into the
journaling activities or business purpose for the transactions.

Specifically, on January 6, 2005, a stock promoter, B.M.1, journaled 25,000 shares, worth
$35,500, to an individual, R.G., through an account at a firm that cleared through Legent. On
January 19, 2005, B.M.L. received 100,000 physical shares into its account. On February 16,
2005, B.M.L. journaled 25,000 shares, worth $42,750, to G.E.U.l. On February 17, 2005,
Solucorp issued a press release regarding a purported business relationship with a new
manufacturer for a subsidiary’s products.

Later, in October 2005, a former insider of Solucorp engaged in several suspicious transactions.
Specifically, on October 12, 2005, one day after Solucorp issued a press release regarding an
agreement with a new manufacturer, the former insider, J.K., received 41,000 shares of Solucorp
stock, valued at $71,750, by journal from R.M. On January 6, 2006, J K. journaled 40,000
shares, valued at $54,800, to H.Mc.

Legent should have given heightened scrutiny to J.K.’s suspicious transactions. The SEC
announced in a Litigation Release on August 25, 2003 that Solucorp had been enjoined from
violating Section 10(b) and Rule 10b-5 pursuant to a March 12, 2003 Order entered by the United
States District Court for the Southern District of New York. J.K. was expressly identified in that
press release as an executive who “knowingly and deliberately falsified [press releases and
financial statements] with the intention of deceiving shareholders and potential investors or, at the
very least, [was] guilty of reckless disregard for the truth or falsity of the disclosures."

Legent also should have identified that all of the suspicious transactions were conducted through
the same introducing broker/dealer. In fact, B.M.I, the stock promoter who received and
journaled out shares, had the same business address as the business address for the introducing
broker/dealer where the accounts were held.

Moreover, M.B., the President and Chief Compliance Officer of the introducing broker/dealer,
also conducted certain suspicious transactions in Solucorp stock. On January 4, 2006, M.B.
received 150,000 physical shares of Solucorp into his account. Further, on April 13, 2006,
August 2, 2006, and September 28, 2006, M.B. received 100,000 physical shares of Solucorp into
his account on each of these days.

These transactions were “red flags.” There did not appear to be any legitimate business purpose
for any of these transactions. Legent did not detect that the stock promoter had the same physical
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address as the introducing broker/dealer. Legent also did not identify that J.K. was a former
insider of Solucorp. Legent did not file a SAR relating to these transactions.

Broadband Wireless International Corp.

During the relevant AML period, Legent failed to file a SAR relating to suspicious transactions
involving Broadband Wireless International Corporation (Broadband). Beginning in February
2004, Broadband stock was journaled among numerous accounts cleared by Legent that had no
apparent relationship with one another. At least one of the accounts was held by an insider of
Broadband. All of the suspicious transactions were conducted through the same introducing
broker/dealer. Legent’s records did not show any evidence of any inquiry regarding the
relationship between the accounts, or any investigation into the journaling activities or business
purpose for the transactions.

The suspicious transactions occurred between the accounts of individuals K.Mc. and M.D, and an
entity known as B.C.M.C.1. K.Mc. was an officer and director of Broadband, and M.D. was
identified as a consultant to Broadband.

On February 6, 2004, K.Mc. journaled 500,000 shares of Broadband, valued at $18,000, to
B.C.M.C.I. through an account at a firm that cleared through Legent. On February 10, 2004,
K.Mc. journaled 600,000 shares valued at $29,400 to B.C.M.C.I. Between February 6 and
February 27, K.Mc. sold 500,000 Broadband shares for $25,427.74.

On March 5, 2004, M.D. journaled 3.2 million shares of Broadband, valued at $220,800, to
B.C.M.C.1. On March 8, B.C.M.C.I. journaled 3 million shares, valued at $216,000, to an entity
known as E.A.J.

Significant journaling activity of Broadband shares continued through the spring and into the
summer of 2004, M.D. journaled 3 million shares to B.C.M.C.I. on March 18. B.C.M.C.I.
journaled 2.5 million shares to E.A.J. on March 19. On April 14, M.D. journaled over 3 million
shares to B.C.M.C.I. On May 5, K.Mc. received 1.6 million shares into his account. On June 10,
K.Mc. received over 5 million physical shares into one account for which Legent provided
clearing services, and also received 9 million shares in a different account cleared through
Legent.

These transactions were “red flags.” The Letters of Authorization requesting the transfers of
shares of Broadband stock did not provide any reason for the journal activities, and did not
explain any relationship between the parties. There did not appear to be any legitimate business
purpose for any of these transactions. Legent did not detect that K.Mc. and M.D. had business
relationships with Broadband, or that K.Mc. was an insider of Broadband. Legent did not file a
SAR relating to these transactions.

American Energy Production

During the relevant AML period, Legent failed to file a SAR relating to suspicious transactions
involving American Energy Production (American Energy). Beginning in March 2004,
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American Energy stock was journaled among numerous accounts cleared by Legent that had no
apparent relationship with one another. Several of these accounts were held by stock promoters.
Legent’s records did not show any evidence of any inquiry regarding the relationship between the
accounts, or any Investigation into the journaling activities or business purpose for the
transactions.

Specifically, in March 2004 A.C.I., a penny-stock promoter, received 1.9 million shares of
American Energy into its account, which were valued at approximately $117,500. This account
was at a firm that cleared through Legent. In less than two weeks, A.C.I. journaled out of its
account 1,442,500 shares of American Energy to three different parties which were apparently
unrelated: A.l, W.S.C.F. and Ri.M. A.L, a penny-stock promoter, journaled out 260,000 shares
of' American Energy to W.S.C.F. from March 17-19, 2004,

Also, in March 2004 W.S.C.F., yet another stock promoter, sent four wire transfers from its
account cleared by Legent to various unidentified bank accounts, while A.l. sent two wire
transfers to various unidentified bank accounts. These suspicious transactions occurred at the
same time that American Energy was issuing press releases that provided significant favorable
news for the company.

These transactions were “red flags.” There did not appear to be any legitimate business purpose
for any of these transactions. All of these accounts were held at Blackwell Donaldson, which had
a relevant disciplinary history and a high incidence of high-risk transactions. Legent did not file a
SAR relating to these transactions.

American Multiplexer Corp.

During the relevant AML period, Legent failed to file a SAR relating to suspicious transactions
involving American Multiplexer Corp. (American Multiplexer). Beginning in March 2004,
American Multiplexer was journaled among several accounts cleared by Legent that had no
apparent relationship with one another, including accounts held by stock promoters A.C.I. and
A.l. Legent’s records did not show any evidence of any inquiry regarding the relationship
between the accounts, or any investigation into the journaling activities or business purpose for
the transactions.

Specifically, on March 4, 2004, A.C.I. received 250,000 shares into its account. On March 9,
American Multiplexer issued a press release regarding the alleged formation of a retail
distribution partnership with Amazon.com. On March 10, A.C.I. sold 30,000 shares for
$12.963 .46, and on March 17 A.C.L sold an additional 42,500 shares of American Multiplexer,
worth $17,934.28. On March 11, A.C.I. journaled 97,500 shares to A.l. A.L sold the same
number of shares on March 17 as A.C.I. had sold (42,500) and received the same price
($17,934.28).

On May 19, 2004, A.lL journaled 50,000 shares to A.C.I. and also journaled 200,000 shares,

valued at $72,000, to another stock promoter, M.V.C. On June 1, A.l. and A.C.I. each journaled
50,000 shares apiece to M.V.C. This 100,000 share transfer to M.V.C. was worth $27,000.
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On June 1, American Multiplexer issued another press release regarding its appointment of an
additional authorized distributor of its product line, and on June 23 issued another press release.
On June 23, A.L journaled an additional 350,000 shares to A.C.I. In June and July 2004, A.C.I.
and A.l each sold 215,000 shares.

These transactions were “red flags.” There did not appear to be any legitimate business purpose
for any of these transactions. All of these accounts were held at Blackwell Donaldson, which had
a relevant disciplinary history and a high incidence of high-risk transactions. Legent did not file a
SAR relating to these transactions.

Paragon Financial Corp.

During the relevant AML period, Legent failed to file a SAR relating to suspicious transactions
involving Paragon Financial Corp. (Paragon). Beginning in September 2004, Paragon stock was
journaled among numerous accounts cleared by Legent that had no apparent relationship with one
another. At least one of the accounts was held by an insider of Paragon. Legent’s records did not
show any evidence of any inquiry regarding the relationship between the accounts, or any
investigation into the journaling activities or business purpose for the transactions.

Specifically, the suspicious Paragon transactions involved C.L., a former officer of Paragon and a
greater-than-5% shareholder in the company. Paragon reported, on a Schedule 14A filed with the
SEC in April 2004, that C.L. had ceased being an executive of the company. However, the April
2004 Schedule 14A disclosed that C.L. had an 11.1% ownership interest in Paragon, and a June
2005 Schedule 14A disclosed that C.L. had a 9.3% ownership interest in Paragon. On September
22, 2004, C.L. journaled 630,000 shares of Paragon, valued at approximately $88,200, to three
different individuals. On January 5, 2005, C.L. journaled another 125,000 shares to one of the
three individuals, worth about an additional $5,000.

These transactions were “red flags.” There did not appear to be any legitimate business purpose
for any of these transactions. Legent did not detect that C.1.. was an insider of Paragon. Legent
did not file a SAR relating to these transactions.

Infinicall Corp.

During the relevant AML period, Legent failed to file a SAR relating to suspicious transactions
involving Infinicall Corp. (Infinicall). Beginning in August 2005, Infinicall stock was journaled
to accounts cleared by Legent that had no apparent relationship with one another. At the center of
the journaling activity was an account held in the name of an insider of Infinicall, J.T. While
Legent initially questioned the introducing broker/dealer about J.T. and his transactions in
Infinicall stock, Legent did not conduct a reasonable follow-up inquiry on the matter to verify that
the transactions had a legitimate business purpose.

Specifically, the suspicious Infinicall transactions involved J.T. and T.E.G.L. J.T. was listed, in
various Infinicall SEC filings made from June 2005 to February 2006, as Interim Chief Financial
Officer, Director and Secretary of Infinicall. J.T. was also listed as the Assistant Secretary and
Attorney for T.E.G.L.
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IT accepted:

this AWC will become part of Respondent’s petmanent disciplinary
record and may be considered in any Fture action brought by FINRA or
any other regulator against Respondent;

this AWC will be made available through FINRA"s public disclosure
program in accordance with FINRA Rule 8313;

FINRA may make a public announcement concering this agreement and
the subject matter thereof in accordance with FNRA Rule 8313; and

Respondent may not take any action or make or pelmit to be made any
public statement, including in regulatory flings or otherwise, denying,
directly or indirectly, any fnding in this AWC or create the impression
that the AWC is without Fctual basis. Respondent may not take any
position in any proceeding brought by or on behalf of FINI A, or to which
F I RA is a pally, that is inconsistent with any pall of this AWC. Nothing
in this provision afects Respondent’s: (i) testimonial obligations; or (ii)
right to take legal or Fctual positions in litigation or other legal
proceedings in which FINRA is not a pally.

Respondent may attach a Corrective Action Statement to this AWC that is a
statement of demonstrable corrective steps taken to prevent ¥ture misconduct.
Respondent understands that it may not deny the charges or make any statement
that is inconsistent with the AWC in this Statement. This Statement does not
constitute factual or legal fndings by F B RA, nor does it refect the views of
FNRA or its stafF

The undersigned, on behalf of the Respondent Film, certifies that a person duly
authorized to act on its behalfhas read and understands all of the provisions of this AWC
and has been given a Fll opportunity to ask questions about it; that it has agreed to the
AWC's provisions voluntarily; and that no ofer, threat, inducement, or promise ofany
kind, other than the te,ms set Frth herein and the prospect ofavoiding the issuance ofa
Complaint, has been made to induce Respondent to submit it.

Jwt—

Hilltop Seculities, Inc., ResPafident

S Y i
N AcZ0 by Ul o cees—

Date

PrintName: _j] . le 0057/. ang

Title: C.co
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Reviewed by:

Corald T, Péboollo

Sidley Austin LLP

Counsel for Respondent

787 Seventh Avenue

New York, NY 10019

Phone: 212-839-5716; Fax: 212-839-5599
Email: grussello@sidley.com

Accepted by FINRA:

July 28, 2020

Date

Signed on behalf of the
Director of ODA, by delegated authority

P

Laura Lelgh Blacksion, denior Lounse]
FINRA Depariment of Enforcement

1100 Poydras Street

Energy Centre, Suite 850

New Orleans, LA 70163-1108

Phone: 504-412-2408; Fax: 202-721-6525
Email: laura.blackston@finra.org
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