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Remote Work depends on managing exhibits electronically — Let's do a
quick survey to see if that matters

e After the COVID crisis, who is still doing a significant amount of remote
work?

e \Who feels that they can attract more business by offering remote working?
e \Who prefers remote working?

e \Who believes that the technology still needs to catch up?

£ THOMSON REUTERS’
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Thomson Reuters research indicates these are widespread issues (this

»Id/ wiill ha iinAatad nandinAa AnAninA racanr~rh)
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90%
80% / *Over 50% of \
70% arbitrators prefer
. virtual and online
50%
*Over 60% are
40% growing business
30% outside their local
. area through
virtual and online
10%
0%
Increased remote work Increased business Prefers remote working Technology still lags
m Survey Sample
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Agenda

Challenges attorneys and
arbitrators face post-COVID

New technologies
New service offerings

|deas for the model office
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Today’s session will look at

the technology and services
landscape that can help you

\_ J

We know that most litigator’s
have limited familiarity with
the latest tools and service
innovations

/
/The right tools level the A
playing field - big firms can
throw people at a problem,
small firms leverage

h
\tec nology Y
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Four Challenges of Remote Hearings

éhings you need to\

do well in a remote

e Costs of creating and shipping paper evidence hearing:

books for multiple parties
* Move everyone

e Making sure everyone is in the right document and around seamlessly
on the same page « Manage
multimedia

e [ncreasing use of multimedia
* Manage witness

e Managing security & confidentiality k views and markup/

{.."t THOMSON REUTERS’
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Managing the move to electronic exhibits — key questions to consider

e Can you prevent inadvertent disclosures when
sharing documents in a zoom screen share?

e Do the participants need their own software to
view evidence?

e Can participants store and access documents
before and after a hearing?

e Can participants quickly access evidence you
want to show them?

e Can you and others search quickly for
evidence others need to see?

i THOMSON REUTERS’
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All these issues are now manageable as the following slides will illustrate

8

Can you prevent inadvertent disclosures when
sharing documents in a zoom screen share?

Do the participants need their own software to
view evidence?

Can participants store and access documents
before and after a hearing?

Can participants quickly access evidence you
want to show them?

Can you and others search quickly for
evidence others need to see?

Sensitivity: Confidential
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Yes, use software where parties can access
documents in a second browser window

No, use cloud solutions so no-one need install
software

Yes, cloud solutions let you give time-limited
access but control downloads

Yes, make sure your software has good
navigation tools that everyone can use

Yes, cloud solutions use the latest Al for super
fast searching without downloading files



With a move to electronic exhibits good organization upfront is critical

Home Find View Present Notes

Bacon v. Avis

01: Master Bundle

ration (March 2018) in A: Defendant - MSJ to Compel Arbit

A Y

x|

Bacon v. Avis

01: Master Bundle

A: Defendant - MSJ to Compel
Arbitration

I: Defendant MS3J to Compel
Arbitration (March 2018) A1l

e ad

Page: 1 of 51

BA: Defendant - MSJ to Compel
Arbitration

A: Defendant - MSJ to Compel

AT: Exhibits Arbitration
§B: Plaintiff - Cross-Motion for
5J / Opposition to . H "
Defendant MSJ All 5 Exhlhlts
B1: Exhibits

BC: Defendant Response

C1: Exhibits

B1: Exhibits
Defendant Response

Newer solutions, such as s
Exhibits

Case Center, allow
advance organization

and permission
controlled sharing

S TATES DISTRICT COU
DISTRICT OF NEW JER!

- A1
A1l: Exhibits

1: Exhibit & - Cortez Affidavit
A1-52

2 Exhibit B - Payless Rental
Agreement A7-53 - A1-55

Filed 03/30/18

Exhibit C - Signed Rental
Agreement A71-36 - A1-63

B: Plaintiff - Cross-Motion for
5) / Opposition to
Defendant MS)

B1: Exhibits
C. Defendant Response

C1: Exhibits
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In a remote hearing you need to get everyone on the same page quickly so

you do not lose momentum

e Home Find View Present | Notes | Download People Redactions

@ Ns. Court Stafr | Pacific Daylight Time  »~ L

> o || = @

Croose Ado s e <opy Srow ot
coiar Caze rote Fage Mote Tt Motes e

Az
Een Mot

1z Plaintiff Cross-Motion fr - SJ and

Bacon v. Avis

Please confirm you would like to direct everyone to page B61

G Muster Gunte

A: Defendant - MSJ to Compel

Arbitration create a I= =1 obligation from

Grigerilk ~r. harpe, 247 Conn. 293,

circumstances its
c: Datendant Response

C1: Exchibits

prpurposes of the par There

the promisor is assuming &
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also must be

one rarty to
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take notes to stay
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Enhanced search also becomes more useful, especially in arbitration where
the arbitrator may want to review material prior to award

® Ms. Court Staff | Pacific Daylight Time -~ L

L Home | Find | View Present Notes Download People Redactions Stamps Analyze
1] ] 1< > ® ) = Ps Bs = (D) Lo 7 B
Right Previous Next Show the Viewing Lawyers, Judges, Witness dury Direct Others Page Directions Auto Search Search Find
Pane Documen t Document Previous Page History Court Starr o Page Direction Case Heip Page
o s e e e Cloud solutions can

Bacon v. Avis Search Case Documents T— E

" © . - access new tools,
including Al engines to

L T

B: Plaintiff - Cross-Motion for

s eoo locate text, including

B1: Exhibits

o =
P — B search Index Titles

e Show Notes Results
T Exubite Private Shared Widely
Show Document Text Results

handwriting and text in
photographs

Index Titles (0 Results)

Note Text (0 Results)

L Ry L SI Y

% Show MNotes Results

Cl: Ehiibite Private B Shared B Widely
Show Document Text Results

- e S

Index Titles (0 Results)

Note Text (0 Results)

A Notes A

Document Text (2 Results)

0011 : Exhibit K () - Page 2

payless payless attractions free map and coups attractie actions map 1-409 354-
2849 7-809-527 7960 -600 827-7000 case 2:16-cv-05939-km-jbc document 93-5 | . -
filed 06/01/18 page 146 of 230 pageid: 2128 illar floridatourism.com defendants- 2 = P - floridatourism.com

arb-00020744 . T .
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Multimedia use is growing, but to manage it in a remote hearing there are

additional issues to consider

e Your software must accommodate a wide
variety of file formats

e It has to be easy to get to the right point in the
video or audio file

e You have to be able to get all participants
copies of the multimedia files

Page - 12 -

And ... must display in a standard file format
such as MPEG-4 so no-one else has issues

And ... everyone else has to get to the same
point too!

And ... make sure others have sufficient
bandwidth to download, or the software and
hardware to read thumbdrives
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Software that lets you embed video will be invaluable for all parties. Even
better if it can cue up exactly what you want to show

lome  Fin

Tags | — Go To Media 06:25

dad People Redactions Stamps Seal/Un-seal Markup Analyze
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Cybersecurity is becoming a critical risk in dispute resolution— especially for
PIABA members; client data is highly sensitive and not in the public domain

e |s your software properly certified? 665@ are the Staﬂdardsx
o . to look for:

e |s there an audit trail of all user access” . 1SO 27001 certification
e Can you impose 2 factor authentication on for info sec mgmt.

users? e SOC 2 independent

: . audit
e Do you have redaction capability?
* Independent

e Can you manage granular access to the penetration testing

electronic filings? * FBI CJIS compliance

\FedRAMP approval /

£ THOMSON REUTERS’
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The latest technologies also empower litigators in new ways to do remotely
what you can do today in a physical hearing — we will look at three

e Exhibit mark up
e Automatic transcription

o Citation analysis

15 Sensitivity: Confidential {.."t THOMSON REUTERS’
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Witness presentation and markup is more difficult remotely, but technology
can help

IIIxI“)

( \ Choose Pen Pen 2px 3px 4px |Spx| 109X yndo Show Public
olor Size Markup Only
o
If the witness

6: Explosion Picture (May 24, 2022) in B: Defendant’s Evidence (Loaded)

has a tablet or
touch screen
PC they can
mark up
themselves,
otherwise
make sure this
option is
available to

@unsel too J

Page: 1 of 1
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Witness presentation and markup is more difficult remotely, but technology

can help

(Make sure the\

software can
store marked
up documents
as a complete
record of the
hearing

\_ J

Pen 2px 3px «'-nx 10px
Size

Mar]

b. *xplosion Pictv- : (May

thomsonreutersdemo.caselines.com says

{ Are you sure you wish to save a new copy of this document with the
markup included?

Page: 1 of 1
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Automatic transcription, using Al, is a powerful new tool that aids review
both pre- and post-hearing

Find View Present

10: Safe Working Practice_Fuel (November 19, 2021) in A: Plaintiff's Evidence (loaded)  [[]| -0— Transcript g X ‘

ir, et al. (DJ)

lence
rds (May 24
[

psychological
1y 24, 2022) A5

hibit - Clay
po marked up

2) A12 - A18

Affidavit (May

)- A20

CV (May 24

\36

ein Report

2) A3T7 - A4T
Practice_Fuel

9, 2021) A48

Report Praxair

1y 24, 2022)

8,2022) A68

| (November
b9

vidence

Play

Notes Download People Redactions Stamps Seal/Un-seal Markup Analyze ® Mr David Jacks:

[00:06:18 - 00:06:22]
There was no evidence that the driver was bonded to

[00:06:22 - 00:06:25]
the tanker truck during the fuel transfer.

[00:06:25 - 00:06:27]
Soon after splash loading began,

[00:06:27 - 00:06:31]
there was an explosion. A fireball rose from the tanker

[00:06:32 - 00:06:32]
truck

[00:06:32 - 00:06:36]
Flames from the ground reached the height of the tankers.

[00:06:39 - 00:06:44]
Workers from adjacent businesses called for emergency services and
banded

6:32/9:43
[00:06:44 - 00:06:49]

together to fight the fire and help the seriously injured

[00:06:49 - 00:06:49]

Page - 18 -

THOMSON REUTERS®



19

Another booming use of Al is in citation tools, both to assist in
case preparation and also for
post-hearing review by arbitrators

Home Find View Present Notes
A X >

Bacon v. Avis

©1: Master Bunate

A: Defendant - MSJ to Compel
Arbitration

7: Defendant MS) to Compel

Arbitration (March 2018) A1
- AS1

A1: Exhibits
B: Plaintiff - Cross-Motion for

SJ / Opposition to
Defendant MsJ

B1: Exhibits
C: Defendant Response
C1: Exhibits

Hyperlinking

speeds up review
and analysis

Download People Redactions Stamps Analyze

1: Defendant MSJ to Compel Arbitration (March 2018) in A: Defendant - MS5J to Compel Arbitration (Loaded)

entities "in relation to their intertwinement with the plaintiffs claims and the

relevant contractual language."” | 71 A.3d at 860. To illustrate, the New Jersey

high court addressed the decision in ™EPIX Holdings Corp. v. Marsh &
MeclLennan Cos., Inc., where the appellate division found that equitable estoppel
required claims against an insurer and a non-signatory parent company to be
arbitrated based solely on the intertwinement between the claims and the parties.

=982 A.2d at 1200. While the Court rejected the appellate division's

interturinement analwveice ac the

arbitrated based solely on the intertwinement between the claims and the parties.

®982 A.2d at 1200. While the Court rejected the appellate division's
tertwinement analysis as the

lone basis for applying equitable estoppel in ™EPIX, the Court concluded that

appellate division reached the correct result "given the agency relationship

Page - 19 -
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Another booming use of Al is in citation tools, both to assist in
case preparation and also for _
post-hearing review by arbitrators e

L Related documents
Superior Court of New Jersey, Appellate Division. - November 17,2009 - 410 N.JSuper 453 - 982 A2d 1194 (App

Keveite L2 Futtarenn

= T T el

ness Lo [AIG and Harllord| an) and Lo shield them rom fair compelition al lair

<
—— o g to plaintiff, negotiations for the quote were completed on
July 26, 2002, resulting In EPIX paylng “more In premiums, costs and letters of credit than It would have pald In the -
Westlleadnotes absence of this conduct,” and thus sustaining “subsiantial damapes” Based on these allepations, plainliff soupht, inler
Home Find View Present Notes Download PEODIE Redactions Stamps 2 At A alia, disporgement “of all premiurms paid by LPIX ... over and above Lhe fair and compelilive premium price for the o
workers' compensation] Insurance provided by AlG to EPIX during this time period ”
=) Opinion
TS ¥ >< 1: Defendant MSJ tol Lswering plaintiff's complaint, AIG moved to compel arbitration, to which EPIX objected. Following argument, the
. b | BistonTarenad balawiio 1aw D n Judge denled the motion, holding that AlG lacked standIng to enforce the arbitration clause bocause It was

.. [TH . not a party
entities "in relation to t v b the arbitration
Havng conctugea,
o Sy ' : o~ ot
bR o Payment Agreement that contained the arbitration clause. In challenging the court’s threshold ruling on its lack of
e o o s T Shries B oI et et G BT ettt et e

o Payment Agraement and that, In any event, FPIX's dispute with defendants was not within the scope of
. We granted AIG's motion for leave to appeal.
i

Bacon v. Avis

ued below Lhal AIG lacked the requ

= . Recause arbitration will nor

conclude the

A: Defendant - MSJ to Compel
i i e relevant contractual lan

WESTLAW EDGE All content Enter term s. d. = S, o i e ~ All State & Federal
Defendant MSJ to Com L h e
i o ¥ EPIX H i C: . v. M. & MclL C i 1 . s L ciai i anencrid
Arbitration (March 2018) A1 Ao el o ket o el o o e b S e PP
- A51 hi gh court addressed t oecomen o R S — s

A1: Exhibits
B: Plaintiff - Cross-Motion for
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<
M C I } [Eu——— = prices in the market[f*1200 place” Consequently, according to plaintiff, negotiations for the quote were completed on

Defendant MSJ cLennan Cos., Inc., w77 28, o, e PG 0L By ooy PeoveAIE Coute it (ore GEer ST ar Mot oo Pt 1 =
estlleadnotes absence of this conducl.” and thus sustaining “substantial damages” Based on these allepations, plainlff soupht, inler

B1: Exhibits alia, disgorgement “of all prermiurns paid by LPIX ... over and above the fair and competilive premium price for the e

[workers' compensation] Insurance provided by AlG to EPIX during this time period ”

C: Defendant Response

Plaintliff arpued below thal Al

acked the requ

o . After answering plaintiff's complaint, AIG moved to compel arbitration, to which EPIX objected. Follor g argument, the
€1: Exhibits N IS example users can v Bviatan Tadge Ganled the mation. ROTAIE that A1G Tatkod STAnGIng fo anforce the armitration clauts Bacauss 1t was
. . the arbitration clause. We granted AIG's motion for leave to appeal.
.
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Payment Agreement that contained the arbitration clause. In challenging the court's threshold ruling on its lack of
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Westlaw Edge

Photographs of rental car
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Ms, Law Firm Attarney.
March 28, 2022 09:08 P
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appellate division reached the correct result "given the agency relationship
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Citation analysis tools can help level the playing field for smaller law
offices and make life easier for arbitrators

i - ST O AMoOL  History  Folders  Mylinks  Notiicaions (D) In this example
Quick Check Judicial
provides one report
with the information
you need to finish
Cases relevant to both sides (17) your resea rch faster

[ Omitted authority

i= Cited authority £ £ Quotation analysis

Filter Omitted by both Omitted by Plaintiff Omitted by Defendant

Organized by party

Recommendation tag =
[ Selectallitems 0 items selected

Case tags
[ Frequently cited 3 O R 1. Kernahanv. Home Warranty Administrator of Florida, Inc.
O High court 2 Supreme Court of New Jersey. « January 10,2019 - 236 N.J.301 - 199 A.3d 766

Relevant case details = - 1 Case details 4 High court

Motion type: Motion to dismiss Trial level outcome: Motion denied i Frequently cited
Movant at trial level: Defendant Appellate level outcome: Upheld trial court's decision
Jurisdiction +
+ Show synopsis
Date + ynep
Previously Viewed + . . .
This case was recommended for the following headings.
. .
Filter documents Documents i flders # . . N . Recommendation
Plaintiff: Memorandum of Law in Reply to Defendant's Opposition to and in Further Support of Plaintiff's
rece n t ly viewed Previously Viewed = Cross-Motion for Summary Judgment.doc ta g S
By Client ID: ATM-001 [ I1. THE ARBITRATION PROVISION FAILS TO SATISFY WHAT IS REQUIRED IN NEW JERSEY
O Al results 10 Plaintiff: Memorandum of Law in Support of Plaintiffs’ Cross-Motion for Summary Judgment and in
b i :
() Last 24 hours 3 Opposition to Defendants’ Motion for Summary Judgment.doc CO n text fo r
A. Plaintiffs Cannot Be Compelled To Arbitrate2
S ’ recommendations
= [#] C. Plaintiffs Are Not Bound By The Arbitration Provision Because The Language Is Ambiguous
(") Last 14 days 2
() Last 30 days 2 [#] B. Payless Cannot Compel Arbitration Under Conflicting Arbitration Provisions
@ Not viewed 8 [#] IV. PLAINTIFF LEE IS NOT REQUIRED TO ARBITRATE IN COSTA RICA

Nafandant: Mamarandum afl aurin Sonnart af Nafandant'c Matinan far Saommary lndamant ta Camnal

* THOMSON REUTERS®
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Remote arbitration is now well established, prompting market responses to
support electronic exhibit management, as lan Hardy will explain (this slide
will be updated prior to presentation to reflect latest market developments)

(Conducts 500+ \

hearings/month
remotely

*Provides Zoom and a
document storage

repository *Provides court reporting and transcription
«Permits parties to use services for deposition and hearings - platform
wechnical support / ag:ﬁstlc, Optima Juris works with JAMS, AAA or
neither

*Provides secure document repository for exhibits

/ \ and other documents
-Use§ HIPPA compliant * Offers technical support for exhibit presentation
version of Zoom

and management

*Provides document
repository for
document sharing management and presentation, using the

*Exhibits presented via wse Center platform j
screenshare in Zoom

- J

*Optima Juris has recently introduced a fully
managed service for electronic exhibit

22 Sensitivity: Confidential HOMSON REUTERS®

Page - 22 -



23

Managing evidence electronically need not be difficult and service providers
(“SP”) are responding to support litigators

Case Notification

(SP sets up Case \

Center case

*SP bills flat fee to
parties

*SP creates template
for case structure,
adds users &

Document loading

(Parties load hearing\

material into

*Parties use Case
Center for internal
review and to “meet
& confer”

*SP provides remote

Qermissions /

23 Sensitivity: Confidential

Qupport desk /

Depositions

(Parties use Case \

Center for witness
deposition

.
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Hearing
presentation

(SP gives access to \

arbitrator(s)

*Parties use Case
Center for hearing
presentation and
witness examination

*SP provides remote

Qupport desk /

Post-hearing

(Arbitrator uses Case\

Center for award
preparation
(transcript
hyperlinked to
exhibits, briefs
hyperlinked to

Westlaw etc)

o J
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In more complex cases, especially with large document volumes, service
providers can deliver “on the ground” support as well

Case Notification

(SP sets up Case \

Center case

*SP bills flat fee to
parties

*SP creates template
for case structure,
adds users &

Document loading

(Parties load hearing\

material into

* Parties use Case
Center for internal
review and to “meet
& confer”

*SP provides remote

Qermissions /

24 Sensitivity: Confidential

Qupport desk /

Depositions

(Parties use Case \

Center for witness
deposition

- /

\_

Hearing
presentation

(SP gives access to \

arbitrator(s)

* Parties use Case
Center for hearing
presentation and
witness examination

*SP provides remote

Post-hearing

(Arbitrator uses Case\

Center for award
preparation
(transcript
hyperlinked to
exhibits, briefs
hyperlinked to

Qupport desk /

*SP manages case ) *SP provides court (-SP provides “doc )
load and document reporting and tech” support and
organisation document manages hearing

«SP provides advanced management service presentation
user training

/L /L /

Page - 24 -
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What technologies do you need for a remote appearance?

= -
.......

e Make sure you are agnostic regards Teams, Zoom, etc

e Use a touchscreen monitor for Case Center presentation so that you can mark up

e Have a back up internet option — learn to tether your cellphone

e Have a second screen for your Zoom call so that you can see the parties at all times

e Consider an external camera (Nexigo is cheap and good)

Page - 25 -
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These technologies are worth getting to know, with most value coming from
solutions that support your whole process

Pre-trial o Hearing .
: Depositions : Post-hearing
preparation presentation
Presentation ¢ | ' ¢
Only Case

/A AGILELAW @ TRIALPAD Center has

FedRAMP
approval

. .
Microsoft
® * Teams ®

Storage ® mx °
: Confidential

i, THOMSON REUTERS’
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Thank You

Questions

27 Sensitivity: Confidential % THOMSON REUTERS’
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https://www.finra.org/arbitration-mediation/dispute-resolution-regional-offices-and-hearing-locations















https://www.finra.org/arbitration-mediation/dispute-resolution-statistics
https://www.finra.org/rules-guidance/key-topics/covid-19/hearings/impact-on-arbitration-mediation



https://www.finra.org/rules-guidance/key-topics/covid-19/hearings/zoom-arb-med
https://www.finra.org/sites/default/files/2020-06/FINRA-Dispute-Resolution-Services-Arbitrator-Resource-Guide-for-Virtual-Hearings.pdf
https://www.finra.org/arbitration-mediation/case-guidance-resources/virtual-hearings-videos
https://www.finra.org/arbitration-mediation/neutral-workshop-audio-and-video-files



https://www.finra.org/rules-guidance/notices/22-15
https://www.finra.org/rules-guidance/notices/22-09
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Regulatory Notice

Motion to Dismiss and
Eligibility Rules

SEC Approves New Motion to Dismiss Rule and
Amendment to the Eligibility Rule in Arbitration

FINRA Imposes Immediate 30-Day Moratorium on Motions to
Dismiss; Effective January 23, 2009

Executive Summary

Effective February 23, 2009, FINRA will implement new procedures for
handling motions to dismiss in arbitration. The SEC approved a proposal to
adopt Rule 12504 of the Code of Arbitration Procedure for Customer
Disputes and Rule 13504 of the Code of Arbitration Procedure for Industry
Disputes (collectively, the Codes) to establish procedures that will govern
motions to dismiss.* The proposal also amends Rules 12206 and 13206 to
address motions to dismiss based on eligibility grounds.

The text of the amendment is set forth in Attachment A and will apply to
motions to dismiss filed on or after the effective date.

This Notice also announces that FINRA is imposing a moratorium on filing
motions to dismiss prior to the conclusion of a party’s case-in-chief from
the date of this Notice, January 23, 2009, until the effective date of the new
rules, February 23, 2009.

Questions concerning this Notice should be directed to Richard W. Berry,
Vice President and Director of Case Administration, at (212) 858-4307 or
richard.berry@finra.org; or Mignon McLemore, Assistant Chief Counsel,
FINRA Dispute Resolution, at (202) 728-8151 or
mignon.mclemore@finra.org.
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Background and Discussion

In new Rules 12504 and 13504, FINRA is adopting specific procedures to govern
motions to dismiss. FINRA also is amending the dismissal provisions of Rules 12206 and
13206 (the eligibility rule) related to time limits on submissions of arbitration claims.
The rules will ensure that parties have their claims heard in arbitration by significantly
limiting motions to dismiss filed prior to the conclusion of a party’s case-in-chief and by
imposing stringent sanctions against parties for engaging in abusive practices under
the rules.

Prior to the approval of the new rules, FINRA administered all motions, including
motions to dismiss, under Rules 12503 and 13503 of the Codes. With the approval of
the rules, Rules 12503 and 13503 no longer will apply to motions to dismiss; however,
the rules will apply to all other motions filed in arbitration.

Under new Rules 12504 and 13504, motions filed before a hearing on the merits (i.e,,
prehearing motions), or motions filed during the hearing on the merits but before a
party has concluded its case-in-chief, will be referred to as a Rule 12504(a) motion.2
Motions filed after a party has concluded its case-in-chief will be referred to as a Rule
12504(b) motion.?

New Rule 12206(b) will govern motions to dismiss based on eligibility grounds and will
be referred to as eligibility motions.*

The new rules establish procedures that specifically address motions to dismiss. These
procedures implement a number of changes from current motions practice, which are
listed below:

» Parties must file the motions in writing, separately from the answer, and only after
they file the answer.

» Parties must file any Rule 12504(a) motion at least 60 days in advance of a hearing.

\

Parties will have 45 days to respond to a Rule 12504(a) motion.

» Inthe case of an eligibility motion, parties must file any motion to dismiss at least
90 days before a hearing, and the other parties will have 30 days to respond.

» The full panel will decide a Rule 12504(a) motion and an eligibility motion.

» The panel cannot act upon a motion to dismiss a party or claim under Rule
12504(a), unless the panel determines that: (1) the non-moving party signed a
settlement and release, or (2) the moving party was not associated with the
account, security, or conduct at issue.

2 Regulatory Notice
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» The panel cannot act upon a motion to dismiss a party or claim under Rule
12206(b) unless the panel determines that the claim is not eligible for arbitration
because it does not meet the six-year eligibility requirement.

» If a party files a motion to dismiss on multiple grounds, including eligibility, the
panel must decide eligibility first. If the panel grants the motion on eligibility, it
must not rule on any other grounds for the motion.

» The panel must hold a hearing before it grants a Rule 12504(a) motion, unless the
parties waive the hearing.

» Ifthe panel grants a Rule 12504(a) motion, the decision must be unanimous and
be accompanied by a written explanation.

» If the panel denies a Rule 12504(a) motion, a party may not re-file it, unless
specifically permitted by panel order.

» Ifthe panel denies a Rule 12504(a) motion, the panel must assess forum fees
against the party who filed the motion.

» Ifthe panel deems a Rule 12504(a) motion frivolous, it must also award reasonable
costs and attorneys’ fees to the party who opposed the motion.

» Ifthe panel determines that a party filed a motion to dismiss under Rules 12206(b)
and 12504(a) in bad faith, it may issue other sanctions under Rules 12212 and
13212 of the Codes.

The following questions and answers provide more detail on the purpose of the new
rules and how they will be applied.

What is a motion to dismiss?

A motion to dismiss is a request made by a party to the arbitrator(s) to remove some or
all claims raised by a party filing a claim. Currently, motions to dismiss may be filed at
any stage of an arbitration proceeding, but they are often filed before a hearing is held.
If the single arbitrator or panel® grants a motion to dismiss before a hearing is held (a
prehearing motion), the party filing a claim loses the opportunity to have his or her
arbitration case heard by the arbitrator(s).

Why are the rules necessary?

FINRA received complaints that parties were filing prehearing motions routinely and
repetitively in an apparent effort to delay scheduled hearing sessions on the merits,
increase customers’ costs, and intimidate less sophisticated customers. As a result,
FINRA believes customers are spending additional resources to defend against these
motions, increasing the costs and processing times of the arbitration process.
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FINRA also learned through an independent study that the number of motions to
dismiss filed in customer cases had begun to increase over a two-year period starting in
2004. Even though most motions to dismiss are denied, FINRA became concerned that,
if left unregulated, this type of motion practice would limit investors’ access to the
forum, either by making arbitration too costly or by denying customers their right to
have their claims heard in arbitration.

FINRA believes that the enforcement mechanisms in the rules will minimize parties’

costs and ensure strict compliance with the rules. The risk of monetary penalties and
sanctions, imposed either by the panel on its own initiative, or as a result of a party’s
motion, should deter parties from filing a Rule 12504(a) motion frivolously or in bad

faith.

How will the rules affect motions to dismiss filed in FINRA’s arbitration
forum?

Rules 12504(a)(1) and 13504(a)(1) reinforce FINRA's position that parties have the right
to a hearing in arbitration by clarifying that motions to dismiss filed prior to the
conclusion of a party’s case-in-chief, including prehearing motions, are discouraged in
arbitration. The rules significantly limit motions to dismiss filed prior to the conclusion
of a party’s case-in-chief.” Under the rules, the panel cannot act upon a motion to
dismiss a party or claim, unless the panel determines that: (1) the non-moving party
previously released the claim(s) in dispute by a signed settlement agreement and/or
written release; (2) the moving party was not associated with the account(s),
security(ies) or conduct at issue; or (3) the claim does not meet the criteria of the
eligibility rule.

How should arbitrators apply the three exceptions?

Prior settlement or release

A panel cannot act on a motion to dismiss under Rules 12504(a)(6)(A) and
13504(a)(6)(A) unless the panel determines that the non-moving party previously
released the claims in dispute by a signed settlement agreement and/or written
release. Parties seeking this exception should provide arbitrators with valid documents
that indicate that the claims in the current dispute have been resolved in a previous
dispute.
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Not associated with the account, security or conduct at issue

A panel cannot act on a motion to dismiss under Rules 12504(a)(6)(B) and
13504(a)(6)(B) unless the panel determines that the moving party was not associated
with the accounts, securities or conduct at issue. FINRA intends this exception to apply
in cases involving issues of misidentification. For example, the panel could grant a
motion to dismiss under this exception if a party files a claim against the wrong person
or entity, or a claim names an individual who was not employed by the firm during the
time of the dispute, or a claim names an individual or entity that was not connected to
an account, security or conduct at the firm during the time of the dispute.

Eligibility

A panel may grant a motion to dismiss on eligibility grounds at any stage of the
proceeding, including a prehearing motion, under Rules 12206(b)(7) and 13206(b)(7) if
the claim is not eligible for submission to arbitration because six years have elapsed
from the occurrence or event giving rise to the claim. Parties seeking this exception
should provide arbitrators with valid documents that indicate when the occurrence or
event took place.

FINRA emphasizes that these exceptions do not constitute an invitation to parties to
file motions to dismiss. The fact that a motion may be filed under one of these
exceptions does not mean that the panel should or will grant a motion that does not
have merit.

How should a party file a Rule 12504(a) motion?

A Rule 12504(a) motion must be filed in writing, separately from the answer and filed
only after the answer is filed. For a Rule 12504(a) motion, the party filing the motion
must serve the other parties and the FINRA Director of Arbitration with the motion at
least 60 days before a scheduled hearing.® The parties receiving the Rule 12504(a)
motion will have 45 days to respond to the motion.® The filing and response deadlines
are different under the eligibility rule and are discussed later in this Notice.

Are there procedures that a panel must follow to decide a Rule 12504(a)
motion?

Yes. The full panel must decide a Rule 12504(a) motion.2® Moreover, the panel may not
grant a Rule 12504(a) motion unless the panel holds or the parties waive an in-person
or telephonic prehearing conference on the motion.** In addition, FINRA will record
prehearing conferences to decide these motions.*?
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