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SEC Office of the Investor Advocate’s Report on 

Mandatory Arbitration Among SEC-Registered 

Investment Advisors
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PIABA Conducted a Similar Study

Reviewed RIA contracts for 189 RIAs, including 28 SEC-registered RIAs and 161 state-

registered RIAs. 58% of those contracts included an arbitration clause:
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Agreement designates a specific dispute resolution forum

When designating a forum, advisers designated the 

following fora: 

AAA 69.09%

FINRA 8.18%

JAMS 5.45%

Other 14.55%

Agreement designates specific forum rules

When designating forum rules, advisers selected the 

following rules:

AAA Commercial Rules 32.73%

AAA Consumer Rules 0%

FINRA 6.36%

JAMS Streamlined Rules and Procedures 1.82%

JAMS Comprehensive Rules and Procedures 1.82%

None 51.82%

Other Rules 5.45%

Agreement designates the arbitration venue 30.69%

Agreement precludes participation in class actions 8.47%

Agreement includes Hedge Clause 59.79%
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PIABA Findings

The Studies’ Results Highlight Similar Issues With RIA Cases



Issues That Can Harm Investors and in some 

cases RIAs
“Hedge Clauses” 

Group Claims and Class Waivers 

Venue Clauses

Choice of  Law Provisions

One way fee shifting provision

Inconsistent Rule Application

Costs

Awards are Non-Public → No analogous system like the 
CRD 5



Hedge Clauses

Hedge clauses limit liability of the firm at the time the client signs the RIA agreement. 

The investor is waiving their rights, claims and, often the ability to seek damages over 

a certain amount, just by deciding to work with a particular RIA. 

All RIAs are fiduciaries, yet they can limit liability at the time of contract.



Hedge Clauses



Venue Clauses and Choice of Law Clauses

Force Claimants to bring arbitration in a specific location. 

Claimants must incur expenses travelling to and from the hearing location.
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One-Way Fee Shifting Arrangements

One-way fee shifting clauses state that the investor could be responsible for the RIA’s 

attorneys’ fees and costs in the event they are unsuccessful in arbitration

Potential Claimants are discouraged from pursuing their claims where they might be 

responsible for thousands of  dollars in costs and fees on top the losses they have incurred
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Inconsistent Rule Application Leads To 

Procedural Obstacles and Disparate Costs

AAA Consumer Rules
RIA pays all but the filing fee

AAA chooses the arbitrator

AAA Commercial Rules
Fees are split

Parties choose the arbitrator
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Inconsistent Rule Application Leads To 

Procedural Obstacles and Disparate Costs



Claimants filed an arbitration with AAA against their RIA on December 10, 2019. The RIA 

refused to pay the filing fees and objected to arbitrating under the AAA Consumer Rules because 

the contract called for the AAA Commercial Rules to apply. Because the RIA would not pay, 

AAA declined to administer the arbitration unless the Claimant paid all the costs.

Claimants’ counsel filed a Complaint with the U.S. District Court for the Northern District of  

California, seeking to compel arbitration. Nearly a year after the original arbitration claim, the 

Court granted Claimants’ motion to compel arbitration and ordered that the RIA pay reasonable 

attorneys’ fees and costs for the entire arbitration under Cal. Civ. Proc. Code § 1281.97.

At arbitration, the arbitrator ultimately applied the AAA Commercial Rules and ruled that 

Claimants would not be entitled to interim attorneys’ fees.  

What Was the Ultimate Cost to the Investor and the Investment Advisory Firm? 
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Example 1: Fight Over AAA Consumer Rules vs. AAA 

Commercial Rules Costs Parties Time and Money



Example 2: Elderly Customer’s Arbitration Claim 

Drags For Over a Year Because of  Procedure

85-year-old Claimant was forced to file her claim against her RIA in AAA arbitration

Claimant’s counsel followed the AAA Consumer Rules in filing. The RIA refused to pay 

AAA fees, and the matter was dismissed

Claimant’s counsel filed a court case against Respondent. The RIA filed a motion to 

compel arbitration, blaming Claimant for the failed AAA arbitration and claiming that 

AAA misinterpreted its own rules

The Court denied the RIA’s motion. The RIA appealed and the case is still pending over a 

year later
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Example 3: No Recourse for Claimant Where Forum 

Fees are Nearly Half  of  Recovery Sought

Client lost over $60,000 because of  RIA mismanagement. 

The RIA firm had a clause requiring that arbitration be pursued through JAMS, 

a forum that has fees of  upwards $25,000.

Claimant’s counsel explained to client that given how high the fees were in 

comparison to the amount lost, it was nearly impossible to pursue the arbitration 

against the RIA
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https://www.jamsadr.com/arbitration-fees



Always take the position Investors should have choice to arbitrate or litigate their claims and to 
be able to chose the forum. That said if  investors are required to arbitrate the system has to be 
affordable and fair. Currently RIA arbitration is a disaster for investors and the industry as large 
because it is too expensive and inconsistent. 

What can the SEC do? 

A Commission Interpretation of  the standard of  conduct for IA’s that prohibit the use of  
arbitration clauses that contain offending provisions 

Or through rule making in its power under section 921 of  the Dodd-Frank act. 

As for the publication of  awards RIA awards are not generally made public like awards through 
the brokercheck system at FINRA. So while the SEC and PIABA have done the leg work to 
look at issues in the language of  RIA arbitrations, there is still work to be done regarding issues 
with the underlying arbitral forum if  the SEC mandates that disclosure of  that information in 
IA Advs. 
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