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I'IA FACSIMILE (ORIGINAL BEING SENT VIA FEDEX) 

Jonathan G .  Katz. Szcrctary 
Sccuritics and Exchangc Commission 
450 Fifth Strcct, N.\Y. 
\Lashington. D.C 20539-0609 

Re: File No. SR-NASD-2904-171 

Dear Secretaq Katr,: 

Please accept the following as the comments of the Publ~c 
Investors .4rbitrar1on Bar L4ssociation (PIABA) to the above-refcrcnccd 
N 4 S D  rule fi l~ng ("the Proposed Rule1'). JVhlle, at First blush, the 
Proposed Ru!c appcsrs well-illtentinned and beneficial to thc publlc 
customer, PI 4BL4 IS co~lce~med that the Proposed Rulc 1s too limited in 
its applicatic~n and scope and ma) well, In fact, operatc to the prejudice 
ol' the public customer, part~c~ilarly when viewcd in contcxt of the 
NL4SDqs stated "purpose" for propounding the Proposcd Kule. 

The Proposed Rule Should Be Amended to Ensure that the 
Contemplated Notice Conveys the Subject lnformation in a 

Rleanineful and Timely Fashion 

As currently  itte ten. NASD Conduct Rule 2340 requires only 
that account statements be sent to customers no lcss than quarterly. F9r 
years now, member firms, apparently in a cost-saving effort, have 
cF~osen to only send account statetnents on a quarterly basis to 
c~stomers, \vhosc accounts arc infrcquentiy traded, relying instead on 
w-ritten confirmations to apprisc the custoiner of any trades during thc 
interim. If the real purpose of the Proposed Rule i s  to "advise 
cusrort1en.s to prornptly report i~iaccuracies or discrepancies and to 
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conf i i~ l  such c o n ~ n ~ ~ i c n t i o n s  111 writing. then the language of the 
Proposed Rule should also require the notlce lo be Included on all 
writtell coi~fii-rnatinns. ' 

It 1s also llnperatlve that the proposed language be placed on the 
account statements/ confirmations in such a way as to maxlniize the 
likelihood that the custolner will actually see and unders~and 11 Years 
of experience runong dozeiis of prachtloners have demonstrated beyond 
an] doubt that the majority of retail brokerage customers do not read 
the "nlicropnnt" language printed on the reverse side of 
confirmatlons/account statements, and those who do liave difficulty 
understanding the ~nformation whlch the member firms arc oste~isibly 
atte~xptl~lg to convey. Accordingly, PIABA suggcsts that the Proposed 
Rule be allleilded to requlre that the notlce be conspicuously placed 111 

plain languags and bold print on the front of the confirmatloll and first 
page of the account statements. 

The Notice Should Specifically State that It Does Not Create 
Additional Obli~ations for the Customer and Will Not Serve or Be 

Asserted as a Defense in any Dispute Between Public Customers 
and hlenlber Firms 

The h'ASDts "Statement of Purpose" which accoinpanles the 
Proposcd Rule states that: 

The proposed d~sclosure rcqulrcmcnt would not lnipose 
any lirllltatlon whatsoever on a customer's right to ralse 
concerns regarding maccuraclcs or discreyanctes in hi? or 
her dccount dt  any tlme, either in wlting or orally. 
Furthcr, a customer's failure to promptly raise such 
cunca-ns, elther In u-nting or orally, does not act to estop 
d c u s t ~ t ~ l c r  Lr01-n reportliig an inaccuracy or dlscrgancy 

1 Accvrdlng ta the NASD's fil~ng, ''the GAO recommended that SROs 
explore actions to include oformation or: periodic statements or trade 
conflrrnatiorts " PlABA sdggests that, due to the potentla1 for damages from 
unauthorized tradlng during intervening months between quarterly account 
statements, the proposed language should also be included on the written 
conflrmatlons. 
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in his or her account during ally SIPC liquidation of his 
or her brokerage or clearing firm. 

When faced w ~ t h  clainls of unauthurlzcd trad1ngj it 1s conmion 
for inember firms to attempt to defend those clatms by argulng that the 
prsprinted form language found on the reverse side of confmations 
and/or account state~nents creatcd a blndlng legal coiltract w ~ t h  tllc 
unsuspecting retail customer or otherwise barred thc custorncr's cla~ms, 
Such rr-Lisusc of the preprinted language found on confirmations/account 
statements is most commonly tnvokcd to argue that the customer's 
failure to adhere to draconian "notification" rcquirelnents constitiites 
ratification by the custorrler of the disputed tradcs. 

PIABA 1s conczn~ed that the ~nclusion of the language found In 

the Proposed Rule will s e n e  as yet another basis for ttlember firms to 
~nterpose such quest~onable legal defenses. nohvlthstandlng the 
foregoiilg lalipage froin the NASD's "Statement o f  Purpose " PIABA 
therefo~e reconlrnends sig~lificailt changes in the language of the noticc. 

Since the yulyose of the proposal i s  limited to helping investors 
doculllent SIPC c,lairns relating to unauthunzcd trading, the notice itself 
is overbroad. The inessage of the current proposal is that the custoiner 
should police the entire accourlt statement for "any inaccuracy or 
d~screpancy." This suggestion is particularly unfair since many 
cust#smers are siinply unable to understand their account statements. 
Furtherr~lore, there is no mention in the noticc that its rcal purpose is to 
advise the firm of unauthorized trades, The iiotice should more 
appropriately state: "Please review your transactlons to illake cei-taii~ 
you have approved all tradcs. If you have nut autllorized or approved 
any trade, promptly notify the following persons: mame, address, and 
phone number of the firm to be notified should bc included in the film's 
nutice]." 

Accordlnglq. PIABA also urges the SEC to require that the 
Proposed Rule be amended to include language lv111ch speclficslly 
states that rl:e contenlplated llokce does not create additional 
obllgatlons for the custolncr and shall not senre or be asserted as the 
basls for any defense to a n y  clalms that may be of unauthor~zed tradtng 
brought by pubilc customers against a rncnlber firm or ~ t s  
reyresentatiQes As written. thc proposal is unclear in that it says falling 
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to g v e  norice by a customer does not limit the customers' "right to raise 
concerns." This should be revised to state that the failure to give notice 
"does not limit or in any way affect your right to pursue any claims you 
may have against a nlember firnl or its representatives." Further, the 
statement thar the customer is not estopped froin "reporting" should say 
i s  not estopped from "pursuing clainx." 

NASD members shouId also be told up front that it is a violatron 
of thc rules of fair practice to use the notice as a basis for any defense to 
a custoiner claim. 

Our experience with the industry ignoring h e  pruvisiorls o f  the 
Discovery Guide is a lesson that this standard should be spelled out in 
the initial release. The NASD should seek to avoid another Discovery 
Guide type experience where the industry i s  adv~sed of the tlreat of 
NASD enforcement proceedings only after rnultiplc abuses are 
documcntcd and injuxy has been iilflided on investors. 

We fi:rthcr urge the SEC to take this opportunity to require 
NASD member firms to immediately cease utilizing any languagc in or 
on confirnlatiorls and/or account statements which purports to create 
contractud obligations in the customer andlor to dccm any failure by 
the customer to conlnlunicate with the tnember firm in a prescribed 
fashion as "ratification" of trades in the customer's account. Such use 
of 'boilerplate language as a defense against unauthorized trading is 
fundainentally unfair to investors and is also a violation of tht: rules of 
fair practice. 


