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IDENTITY AND INTEREST OF AMICUS

The Public Investors Arbitration Bar Association, Inc. ("PIABA"), is a national non-profit
voluntary public bar association with a membership of over 800 attorneys. In order to be a member
of PIABA, an attorney must devote a significant portion of his or her practice to representing public
investors (non-industry members) in private arbitrations involving securities matters. The members
from Texas constitute one of the largest state groups within the organization.

The interest of PIABA in this case arises from the fact that a number of Texas members are
involved in private arbitrations involving the Texas Securities Act. In these cases, the decision of
this Court will impact what these Texas clients will have to prove in order to be entitled to recover
under the Texas Act. As a result, PIABA has an interest in seeing this Court has the necessary
information to make a reasoned decision based upon available case law and the public policy behind
the Texas Securities Act.

Beyond this direct interest, the PIABA members in other states, have an indirect interest in
the outcome of the case. The “materially aids” language of Section 581-33F(2) of the Texas
Securities Act is based upon Sections 410(b) of the Uniform Securities Act (1956), which is
presently in effect in over thirty-five states. Similar language is found in virtually all the remaining
state securities acts. Because of the similarity of the language, this Court's decision will be widely
considered in the interpretation of these other acts. As aresult, the Court's decision will have great
impact beyond the borders of Texas.

STATEMENT CONCERNING COMPENSATION

Neither PIABA nor the PIABA members who have prepared and filed this brief have

received any compensation or other consideration for its and their efforts.
ADOPTION OF PORTIONS OF THE PARTIES' BRIEFS
Relying on and adopts the Statement of the Case, Statement of Jurisdiction, Issues Presented,

and Statement of Facts as set out in the various briefs of the parties.
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SUMMARY OF THE ARGUMENT

The Amicus Curiae submits that Sterling Trust's entire argument is based upon a false
assumption. The proper test for "materially aiding" under Section 33F(2) is not the federally
developed "aiding and abetting," but rather the concept of "materially aiding" as it has developed
under the various state securities act.

Under the state concept of "materially aiding," there is no requirement of knowledge on the
part of the aider. The term "materially aiding" itself is a neutral term describing the activities
performed, not the state of mind under which they were done.

Section 33F(2), as most state law aiding provisions do, does contain a "scienter" element.
However, the second alternative under Section 33F(2) only requires reckless disregard, not actual
knowledge. The jury found that there was a violation of Section 33F(2), presumably on the basis
of this reckless disregard standard rather than actual knowledge by Sterling.

Based upon the involvement of Sterling Trust in other dubious schemes, as reflected by
reported actions by the state securities agencies, not against Sterling Trust, but against the actual
promoters of the underlying scheme, it is clear that Sterling Trust had more than a passing
association with these type schemes found in the present case. It develops a working relationship
with the promoters whereby the promoters would recommend Sterling. In some cases, the promoter
actually fills out the necessary paperwork. Without the services of Sterling Trust, the promoters
could not have tapped into the IRA money pool. This constitutes "materially aiding" under the state
securities cases. Further, it is clear that Sterling Trust did not want to know the details of the scheme
and was willing to ignore the case law which indicated these investments constituted unregistered
securities. Such conscious ignorance meets the reckless disregard standard of Section 33F(2).

ARGUMENT
INTRODUCTION
The Amicus Curiae believes that the key to a proper disposition of this case is to understand

what the jury did and what is the correct legal standard to apply to its findings. The court below



indicates that Sterling Trust was charged with two violations of the Texas Securities Act. 119
S.W.3d at 320.

First, it was charged under Section 581-33A(2) as a "seller" of securities offered by Norman
Cornelius. Liability under this Section is primary liability. As the court below correctly noted, 119
S.W.3d 318, under Section 581-33A(2), if the plaintiff establishes that the defendant is a seller, he
may recover without proving that the defendant knew of a securities violation by another seller. The
court then pointed out that Section 581-33 A(2) gives the potentially liable defendant, Sterling Trust,
an affirmative defense. It may avoid liability under Section 581-33A(2) if it can prove that it did
not know of the material misrepresentation or omission or that it could not have found out about it
through the exercise of reasonable care. /d.

There apparently was not dispute, or the jury found, as a result of another Question, that
Cornelius had sold the securities through misrepresentations or omissions. Thus, there was one
person who was held to be primarily liable. The remaining issue was whether Sterling was also
liable.

The issue of Sterling Trust’s primary liability under Section 581-33A(2) was submitted to
the jury under Question 4. Id. at 320. The jury answered Question 4, indicating that Sterling had
established its affirmative defense. /d. It neither knew nor could have discovered the facts on which
liability rested by exercising reasonable care. Id.

Sterling was also charged with secondary liability for materially aiding Cornelius in the sale
of the securities through misrepresentations and omissions. The liability here is both secondary and
derivative. ~ Should Sterling be secondary liable for the misrepresentation or omissions of
Cornelius? This issue was submitted to the jury under Question 8. It concluded (1) that Sterling
had materially aided Cornelius and (2) that Sterling Trust had done so "with reckless disregard for

the truth or the law...." The court below agreed. Id. at 320."

LAs the court below properly determined, there are different liability requirements and different burdens of

proof for Sections 581-33A(2) and 581-33F(2). The liability standard in connection with 581-33A(2) is a
negligence standard-- Knew or should have known. The burden, however, of establishing this affirmative defense is
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Sterling claims two essential errors. First, it believes that the decision of the court below
uses an incorrect test for determining whether Sterling materially aided Cornelius. Second, it
believes the answer to Questions 4 and 8 are inconsistent. The jury's finding of no knowledge and
that such knowledge could not have been discovered by the exercise of reasonable care under
Question 4 should also be a defense to liability under Question 8.

The Amicus Curiae believes the court below handled both questions properly. The test for
"materially aiding" is not the same test for determining "aiding and abetting." It does not have a
general awareness or knowledge requirement. Second, the affirmative defense of no knowledge and
the inability to obtain it through the exercise of reasonable care is not a defense to liability under
Section 581-33F(2).

I. STERLING TRUST'S ARGUMENT IS BASED UPON A FALSE PREMISE

The Amicus Curiae would agree to most of the reasoning and law set out in Sterling Trust’s
Brief on the Merits. It is accurate. However, it is inapplicable to the present case. Sterling has
based its entire argument upon a false premise. If the basic premise has no application to the case
at hand, it follows that the reasoning based thereon is also flawed.

Sterling falsely assumed that Section 33(F)(2) is an aiding and abetting provision and
built its case around that assumption as the foundation premise for its argument. Unfortunately, for
Sterling, its assumption is incorrect. Section 33(F)(2) is not based upon the concept of aiding and
abetting. The statutory language of Section 33F(2) speaks in terms of "A person who ...materially
aids a seller...." The concepts of "aiding and abetting" and "materially aiding" are not the
same. /24 Joseph C. Long, Blue Sky Law §9:94 (2004)(hereinafter cited as "Long, § .). See also
Prince v. Brydon, 307 Or. 146, 764 P.2d 1370 (1988). The two concepts have different roots,

history, and development. As a result, they also have different elements.

on Sterling. It must prove the negative that it did not know and could not have found out about the
misrepresentations or omissions and their falsity through the exercise of ordinary care.

In the case of Section 581-33F(2), Adderley has the burden of proof. He must establish (1) that Sterling
materially aided Cornelius and (2) that it was done in reckless disregard of the law or facts.

3



A. Civil Aiding and Abetting is Not Material Aiding
Civil aiding and abetting is a common law torts concept borrowed from criminal law. See
Halberstamv. Welch, 705 F.2d 472 (D.C.Cir. 1983). The Halberstam case is considered the leading
case on civil aiding and abetting, and states the elements of civil aiding and abetting to be:

(1) the party whom the defendant aids must have performed a wrongful act that
causes injury;

(2) the defendant must be generally aware of his role as part of an overall illegal or
tortuous activity at the time that he provides the assistance; and

(3) the defendant must knowingly and substantially assist the principal violation.
Id. at 477.

Beginning in the late 1960's or early 1970's, the common law torts concept of "aiding and
abetting" was again borrowed by the federal courts to create extended liability under SEC Rule 10b-
5,17 C.F.R.§240.10b-(5).? Such adoption would seem appropriate because actions under Rule 10b-
(5) are implied causes of action. There is nothing in the Section 10(b) of the Securities Exchange
Act of 1934, 15 U.S.C.§78j or Rule 10b-(5) which creates an express civil cause of action. As a
result, the courts borrowed from common law torts to determine the elements of the implied cause
of action and who would be held liable. The lower federal courts concluded that the concept of
"aiding and abetting" was an appropriate way to determine who would be liable under Rule 10b-5.°

In the context of an SEC Rule 10b-(5) violation, the elements of aiding and abetting were
held by the Fifth Circuit in Abbot v. The Equity Group, Inc.,2 F.3d 613, 621 (5th Cir. 1993), to be:

Also significant for the present case, the court explained the last two elements saying:

To a lesser degree, the common law concept of aider and abetter like that of respondent superior was used

to provide an extended definition of "seller" under Section 12 of the 1933 Act, 15 U.S.C. §771. See e.g., First Fin.
Sav. Bank Inc. v. Insurance Co., 699 F. Supp. 1158 (E.D.N.C. 1988). Pinterv. Dahl, 486 U.S. 622 (1988), with its
narrow interpretation of "seller" under Section 12 has placed in jeopardy the use of "aiding and abetting" as a way to
define "seller". See generally, Long, §9:7.

3As the Court of Appeals noted, 119 S.W.3d 319 n.27, this idea of using "aiding and abetting" to determine

liability under Rule 10b-(5) was overruled by the Supreme Court decision in Central Bank v. First Interstate Bank,
511 U.S. 164 (1994). Therefore, the lower federal decisions construing "aiding and abetting" under Rule 10b-(5)
have very limited continuing value.



Underlying the [last] two elements--"general awareness" and "knowing substantial
assistance" is a single scienter requirement that varies on a sliding scale from
"reckless" to "conscious intent".

1d.

The quoted language indicates, contrary to Sterling Trust's assertion, that even under the aid
and abettor test used at the federal level, knowledge by the aider and abettor of the underlying
violation committed by the person primarily liable is not always a requirement. The scienter
element in some cases can be satisfied by "recklessness." This position is consistent with the
conclusion by the federal courts that "recklessness" can satisfy the scienter requirement for a
primary violator. As will be seen below, itis also consistent with the scienter requirement in Section
33F(2) of the Texas Act.

Sterling Trust is not the only one to adopt this flawed analysis. Within the last four years,
three separate Texas courts of appeals have also made this same mistake. Goldstein v. Mortenson,
113 S.W.3d 769 (Tex. App.-Austin 2003); Cresendo Inv. Inc. v. Brice, 61 S.W.3d 465, 472 (Tex.
App.-San Antonio 2001), pet. denied; Frank v. Bear, Stearns & Co., 11 S.W.3d 380, 384 (Tex.
App.-Houston [14th Dist.] 2001), pet. denied.

The first case to consider the test for "materially aiding" was Frank v. Bear, Stearns & Co.,
11 S.W.3d 380, 384 (Tex. App.-Houston [14th Dist.] 2001), pet. denied, which Sterling Trust
heavily relies upon. In the Frank case, without discussion or reasoning, the court announces the
federal "aiding and abetting" as the appropriate test under Section 581-33F(2). The court said:

In order to establish liability under [Section 581-33F(2)], a plaintiff must

demonstrate 1) that a primary violation of the securities laws occurred; 2) that the

alleged aider "had "general awareness' of its role in this violation; 3) that the actor
rendered ‘substantial assistance’ in this violation; and 4) that the alleged aider either

a) intended to deceive plaintiff or [b)] acted with reckless disregard for the

representations made by the primary violator.*

Id. at 384.

*Note that the court did not include the second branch of reckless disregard of the truth or reckless
disregard of the law. The Amicus believes that there are more cases under this branch than under the reckless
disregard of the facts. Again, failure to correctly state its branch is evidence that the court did not understand the
issue very well.



In support of the applicability of this aider and abettor rule, the Frank court cites three
authorities. Keith A. Rowley, The Sky Is Still Blue in Texas: State Alternatives to Federal Securities
Remedies, 50 Baylor L. Rev. 99, 182 (1998); Abbott v. Equity Group Inc.,2 F.3d 613, 621 (5th Cir.
1993) and its own decision in Insurance Co. of North America v. Morris, 928 S'W.2d 133, 153 (Tex.
App.--Houston [14th Dist.] 1996), rev'd on other grounds, 981 S.W.2d 667 (Tex. 1998). None of
these authorities support the proposed test.

As noted above, the Abbott case is an SEC Rule 10b-(5) action where the test appropriately
is that of aider and abettor. Likewise inthe Morris case, the trial court gave a Frank-type instruction
to the jury which the plaintiff did not challenge. Because neither party objected to the application
of the "aider and abettor" test under Section 581-33F(2), this Court accepted the test without
comment and analysis, and concluded there was insufficient evidence to sustain aider and abettor
claims against the insurance company.

This leaves the Roley article as the chief support for application of the aiding and abetting
theory to Section 581-33F(2). Yet, a review of the article yields no support for the test other than
the Abbott case. Roley merely assumes without discussion or further authority that "materially
aiding" and "aiding and abetting" are synonymous terms. As will be seen below, they clearly are
not!

The Mortenson and Cresendo cases can be quickly disposed of. Both cases merely quote
Frank without discussion or further analysis.

From this discussion, it is clear that Sterling Trust's argument and its supporting decisions
are a house of cards built upon an unsupported foundation of sand. Reasoned analysis quickly
shows its flaws.

B. Likewise Materially Aiding is Not Aiding and Abetting

Of the four court of appeals decisions discussing liability under Section 33F(2), only the

decision below recognized that "material aiding" is not the same as aiding and abetting. It correctly

identified the two elements of "materially aiding" liability. They are: (1) "materially aiding" element



which does not itself contain a knowledge requirement and (2) the scienter element which does not
always require actual knowledge. Reckless disregard of the facts or law is sufficient. Thus, the
aider can not engage in ostrich-type conduct, sticking his head in the sand, and avoiding learning
the facts or law. The Amicus Curiae believes that Sterling tried to play ostrich in the present case.
Apparently, by its finding in Question 8, the jury agreed.
II. THE LEGISLATURE INTENDED "MATERIALLY AIDING" AS KNOWN
UNDER STATE SECURITIES LAW RATHER THAN "AIDER AND
ABETTOR" AS DEVELOPED UNDER FEDERAL LAW
There are the three keys which establish the validity of decision of the court below. They
are (1) the language of Section 581-33F(2) itself; (2) the lack of similar language in any of the
federal securities acts; and (3) reference in the State Bar Commentary that Section 581-33F(2) was
patterned after Section 410(b) of the Uniform Securities Act (1956).
A. Language of Statute Itself
The first key to the proper interpretation of Section 33F(2) is the language of the Act itself.
As the court below said:
Our objective when construing a statute is to determine and give effect to the
legislature's intent. To ascertain that intent, we look first to the statute's plain
language and give words their ordinary meaning. We must view the statute's terms
in context and give them full effect, In doing so, we look at the entire act and not a
single section in isolation. [W]e may look to the statute's legislative history in
gleaning the legislature's intent. We also bear in mind the circumstances under
which the statute was enacted, and the consequences of any particular construction.
Further, we presume that the legislature acted with knowledge of the common law
and court decisions.
Id. at 317. [Footnotes omitted.]
Further, the court noted the mandate that the securities act is to be construed to protect investors.
Id. Finally, it recognized that the Act is remedial in nature, at least in its civil context, and should
be given the widest possible scope.
Using these guidelines, it is important to recognize that the legislature used the language

"materially aiding," not "materially aiding and abetting." It can be presumed that the State Bar

drafting committee and, therefore, the legislature, was aware of two important facts. First, it should



have been aware of the doctrine of aider and abettor that the lower federal court had developed to
impose civil liability under SEC Rule 10b-(5). Further, it can be assumed that the Committee and
the legislature were well aware of the developments under other state securities acts to impose
liability under the concept of "materially aiding."

Given this knowledge, it can be presumed that if the legislature wished to adopt the "aider
and abettor" concept into Section 33F(2) rather than the equally or more well-recognized state
securities concept of "materially aiding," it certainly could have done so. The fact that the
legislature used the well-developed language of "materially aided" indicates it intended the state
securities concept of “materially aiding” over the federal concept of "aiding and abetting."
Certainly, had the legislature intended the federal concept, it could have expressed Section 581-
33F(2) in terms of "aiding and abetting."”

B. No Equivalent Provision In Federal Acts

The second key indicating that the legislature intended the well-understood state securities
law concept of "materially aiding" over the less well-developed federal concept of "aiding and
abetting" is the fact that Section 33F(2) has no equivalent counterpart in either the 1933 or 1934
federal Acts. The court below recognized the absence of equivalent language in the federal Acts.
It indicated as a result:

[The] interpretations of the federal securities act may be "reliable guides" in

interpreting the TSA, when "they contain virtually the same wording ." Where the

statutes use materially different language, however, we base our interpretation on our
legislature's language.

Id. at 319.
The same "reliable guide" idea can also be applied to language which is standard and well

understood in other state securities act. The Texas Act was not drawn up in a vacuum. The State

Bar Committee can be presumed to know what the securities acts of other states provide, and the

SIn fact the lowa Legislature did exactly that. Section 502.503(1) imposes secondary liability upon "[A]ny

person (whether employees of such person [primarily liable] or otherwise) who materially aids and abets in the act
or transaction construing the violation...." See State ex rel. Miller v. Pace, 677 N.W.2d 761 (Iowa 2004).
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meaning assigned to those provisions.

C. Section 33F(2) Derived From Section 410(b) Of Uniform Securities Act
(1956)

The third key to interpretation of Section 33F(2) is found in the State Bar Committee's
Commentary to 1977 Changes in Section 33F(2). See TSA, Article 581, Section 33 (2004-2005
Packet Part), p.96. That Commentary states: "§33F is new® and derives in part from Uniform
Securities Act and U.S. Securities Act, §15, 15 U.S.C.A.§770." Since there is no language in
Section 15 like that in Section 33F(2), it can be assumed that Section 33F(2) is derived from
Uniform Act Section 410(b).

Section 410 of the Uniform Act imposes liability upon two different groups, employees of
the "seller" who "materially aid" in the sale and "every broker-dealer or agent who materially aids
inthe sale." See Long, §§9:88-9:100. Then, a person who is potentially liable is given an affirmative
defense. Under Section 410(b), a person who is potentially liable may escape that liability if he can
prove that he did not know of the misrepresentation or omission or could not have discovered it
through reasonable investigation.

This same affirmative defense is available to those potentially liable under Section 33A(2),
33B, and 33F(1) of the Texas Act. As the court below properly concluded, it is not available under
Section 33F(2) as Sterling Trust claims. As the court said:

It is undisputed that this "reasonable care" finding [in Question 4] would have

constituted a defense for Sterling if it had been found by the jury to be primarily

liable under [Section 33A(2)].

119 S.W.3d at 317. The defense would also be available had Sterling been found to be a control

person under Section 33F(1).’

®[Author's note.] Prior to 1977, the Texas Act had no provision for secondary liability. Liability was only

imposed on "sellers" who were defined by this Court in Brown v. Cole, 155 Tex. 652,291 S.W.2d 704 (1956), to
include "any link in the sales process."

"The fact that this defense is specifically spelled out in Section 33F(1), but not in Section 33F(2), makes
clear that the "reasonable care" defense is not available to all who are potentially liable, including those potentially

liable under Section 33F(2), but only those potentially liable under Sections 33A(2), 33B, and 33F(1).
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III.  HISTORY OF "MATERIAL AIDING" UNDER STATE SECURITIES LAW

The Section 410(b) imposition of liability on certain people who "aid" is far from new. It
is merely one of the more recent expressions of the concept.®

The concept of imposing civil liability on those who "materially aid" in the sale of securities
goes back at least to the original Sale of Securities Act (1929).° In addition, virtually all modern
state securities acts have such an "aiding" provision.'® As such, the concept has a rich history and
an extensive body of case law construing it.

This concept is in keeping with the theme running throughout the states acts that the state
securities agencies do not have the time, money, or manpower to effectively enforce the acts.
Therefore, other aids to enforcement must be employed. One is to encourage civil enforcement
through extended civil liability. See State Bar Committee Commentary on 1977 Amendments, Rev.
Tex. Stat. Annot, Art. 581, §33, 2004-2005 Packet Part, p.94.

Another way to police the acts is to impose a duty upon those who are in a position to
prevent violations of the act to use their influence and control to prevent violations. Then, the acts
provide an incentive for these people to use their power and influence by imposing civil liability
upon them if they don't. This policy is the primary goal behind Section 33F(1) involving control
people and 33F(2) involving those who "materially aid."

IV.  "MATERIALLY AIDING"ISANEUTRAL TERM AND DOESNOT CARRY
A KNOWLEDGE REQUIREMENT

The case law under the "materially aiding" provisions make clear that "materially aiding"

is a neutral term. It does not involve the state of mind or the knowledge of the person aiding. It

®The idea is also found in both the Revised Uniform Securities Act (1985), §605(d). See Long, App. D1-
67, and the new Uniform Securities Act (2002), §§509(g)(3)-(4). See Long, App. D2-114-115.

Section 16 of that Act provided liability for "every director, officer or agent of or for such seller, if the
director officer, or agent shall have personally participated or aided in any way in the making of such sale..."

[Emphasis added.] Note under this provision, the participation does not have to be "material" nor is there any
affirmative defense to liability.

10 Approximately forty states have adopted one of the three current Uniform Securities Acts.
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merely goes to the fact that the aiding took place. Any state of mind or knowledge requirement is
added by other provisions, often as under the Uniform Act, by the creation of an affirmative defense.
This conclusion was confirmed by the court in Prince v. Brydon, 307 Or. 146, 149, 764 P.2d
1370, 1373 (1988). The court said:
Whether one's assistance in the sale is "material" does not depend on one's
knowledge of facts that make it unlawful; it depends on the importance of one's
contribution to the transaction.
See also Titan Oil & Gas, Inc. v. Shipley, 257 Ark. 278, 299-B, 517 S.W.2d 210, 224 (1974) (an
officer who materially aids would be liable regardless of his knowledge or lack of knowledge).

V. THE "SCIENTER'" ELEMENT OF BOTH SECTION 33F(2) OR SECTION
410(b) OF UNIFORM ACT DOES NOT REQUIRES KNOWLEDGE

As seen above, in addition to the neutral concept of "materially aiding," both Section 33F(2)
of the Texas Act and Section 410(b) of the Uniform Securities Act from which Section 33F(2) is
derived, have a "scienter" element. In the case of the Uniform Act, it is affirmative defense that the
aider did not know or, in the exercise of reasonable care, the aider could not have discovered the
primary violator's misrepresentation or omission. Under Section 33F(2), the plaintiff must prove
that the aider acted "with intent to deceive or defraud or with reckless disregard for truth or the
law..." [Emphasis Added.]

In both cases, the "scienter" element is phrased in the alternative. The first alternative in
both sections is a traditional scienter requirement, requiring actual knowledge of the aider. The
second element in both, however, is not a traditional "scienter" requirement. In the case of the
Uniform Act, to escape potential liability, the aider must establish himself free of negligence. Thus,
the standard is inverse negligence. Inthe case of Section 33F(2), the standard is reckless disregard.
Neither of these standards requires actual knowledge by the aider.

VI. STERLING TRUST RECKLESSLY DISREGARDED BOTH THE FACTS
AND THE LAW

The present case would appear to be a typical example of the second element. At best, it

appears that Sterling Trust very carefully avoided finding out the details of Cornelius' fraudulent
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scheme. Further, Sterling Trust ignored the available case law which indicates that Cornelius'
promissory notes were securities and needed to be registered as such. This case is not the first time
Sterling Trust has been involved in this type of scheme or with dubious securities. See e.g., In re
Accelerated Benefits Corp.,2003 WL 21468136 (Ind. Div. Sec. May 16,2003 )(viatical settlements);
In re Investors Trading Corp., 2004 WL 1378366 (Ark. Sec. Dept. June 15, 2004)(unsuitable
annuities); In re Morgenthau & Assoc., Inc., 1999 WL 1061691 (Pa. Sec. Comm. Aug. 12,
1999)(LLC memberships); In re Teleshare Communications, Inc., 1999 WL 228559 (Pa. Sec.
Comm. Mar. 1, 1999)(cold-call sales of private placement stock); In re Star Net Technologies, 1999
WL 1115050 (Ind. Sec. Div. Aug. 31, 1999)(same). In fact, Sterling Trust appears to specialize in
being the IRA Custodian for no-tradition or fringe investments.

These cases indicate that Sterling Trust is not randomly contacted by people to open IRA
accounts. Instead, the cases show a clear pattern of active solicitation by Sterling. Sterling Trust
either contacts the promoters of this scheme or the promoters seek Sterling out. Sterling Trust then
enters into an arrangement with the promoters of the scheme to be the IRA custodian for clients
referred to it by the promoters. Often, applications for Sterling Trust are included in the original
packets sent to the prospective investors. In other cases, the promoters actually fill out the IRA
forms for the investors, sign the investor's name, and forward the applications to Sterling Trust.

These cases show that Sterling Trust consciously avoids knowing the details of the deals it
provides IRA custodial services for. It wants to ignore that most of these schemes involve the sale
of unregistered securities.

Sterling provides IRA custodial services for these schemes, without which the schemes could
not tap into the IRA fund pool. Thus, it is clearly as the jury found "materially aiding." Further,
Sterling does not want to know the details of the scheme or their illegality. This desire not to know

amounts to reckless disregard of both the facts and the law. The jury so found.
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CONCLUSION
In conclusion, the Amicus Curiae urges the Courtto adopt the concept of "materially aiding"
asitis developed under states securities law rather than the concept of "aider and abetter" developed
under federal securities law as the appropriate test for determining those people liable under Section
33F(2). Further, the Amicus Curiae urges the Court to hold that "knowledge" of the aider is not
required under Section 33F(2) and that the due diligence defense of Sections 33A(2), 33B, and
33F(1) is not available under Section 33F(2). Finally, the Amicus Curiae urges the Court to uphold

the finding of the jury that there was a violation of Section 33F(2) and affirm the decision below.
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