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Egtor's Note 
This is the inaugural issue of the 
PIABA newsletter. Mk hope to pro- 
vide you with continuing news and 
infomation of interest that will help 
you in your investment arbitrations. 

The source of much of the subject 
matter of this first newsletter is the 
Board members of PIABA. In the 
coming issues, we hope to have 
contributions from our members. If 
you have information of interest or an 
article on a topic related to arbitrtation, 
please forward it to us. 

We also would welcome your com- 
ments and suggestions as to the format 

d content of future issues of the 
..cwsletter. 

The deadline for receiving submis- 
sions for the October issue of The 
QUARTERLY is September 15. 
Please direct all correspondence to: 

The PIABA QUARTERLY 
7909 Wrenwood Blvd., Suite C 
Baton Rouge, LA 70809 
FAX (504) 926-4348 

Volume 1 Number 1 

Letter From the President 
J. Boyd Page, PAGE 8 BACEK, Atlanta, Georgia 

The past six months, PIABA has undertaken a variety of new 
projects which we believe will be exciting and beneficial to our 
membership. These projects also indicate that PIABA's influence 
is growing and that there is a growing recognition and acceptance 
of PIABA as a voice for the rights of individual investors in the 
arbitration process. We hope that this evolution will continue over 
the months and years to come and that our objective of insuring 
that arbitration is a "level playing field" for individual investors 
will be accomplished. 

Notwithstanding the foregoing, there is still much work to be done 
as we address the new problems which confront the arbitration 
process and as we deal with the securities industry's efforts to 
maintain the upper hand in dealing with investors' claims. If we are 
to be successful in our undertakings, i t  is evident that our members 
must assume more active roles in our projects. Thus, I encourage 
each of you to get involved in projects that interest you. Your 
participation is not only invited but is critical to our ultimate suc- 
cess. 

While space limitations make i t  impossible to list all of the activi- 
ties undertaken by PIABA during recent months, I wanted to 
highlight some of the significant developments, events and 
projects. 

PUBLIC AT IONS - With this newsletter, PIABA is under- 
taking to increase its communications with our membershiD. 
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Letter From the President (con't.) 

We plan to publish the newsletter at least semiannu- 
ally [Ed.  note. quurterly] and hope that i t  will keep 
our members aware of PIABA's activities as well as 
significant developments affecting our membership. 
Director Jerry Stanley has agreed to serve as the 
editor of the neLvsletter and I encourage you to 
contact him with newsworthy developments and 
matters of interest. 

PIABA is also planning to periodically disseminate 
key briefs, opinions and information to its members 
on a more regular basis. While the cost of repro- 
duction and mailing prevent continuous distribution, 
we want to keep our membership more informed of 
key developments and information. "PIABA's 
1993- 1994 Guide to Securities' Industry Experts 
and Consultants Whom Have Expressed a Willing- 
ness to Assist the Investors' Bar" was our first such 
distribution. 

PIABA COMMITTEES - In an effort to broaden 
PIABA's effectiveness, PIABA has established five 
committees to address issues important to our 
members. These new committees are as follows: 

1. Arbitrator Recruitment and Selection Committee 
a. J. Boyd Page 
b. Diane Nygaard 
c. Mark Maddox 

2. NASAA Committee 
a. ,Mark Maddox 
b. Rosemary Shockman 
c. J. Boyd Page 

a. Bob Dyer (Attorney's Fees) 
b. Seth Lipner (Six Year Rule) 
c. Mark Maddox (Punitive Damages) 

a. Jerry Stanley 
b. Seth Lipner 

5. Voir Dire (Of Arbitrators) Committee 
a. Rosemary Shockman 
b. J. Boyd Page 

3. Amicus Committee 

4. Newsletter Committee 

If any of these committees are of interest to you, 
please contact one of the members and get involved. 
Your participation is needed. 

ANNUAL MEETING - The PIABA Annual 
meeting has been scheduled for October 27 - Octo- 
ber 30, 1994 at the Breakers Resort in Palm Beach, 
Florida. This year the meeting has been expanded 
to three days and will cover a broader range of 
topics than have been covered in prior meetings. 
"or those of you with CLE requirements, we expect 
,hat the meeting will qualify for 15 CLE hours and 
will include programs on ethics and trial practice. 
We hope that this will assist our members 

in satisfying all of their CLE requirements. In 
addition, this year we will have representatives of 
the major arbitration forums at our meeting. We 
hope that this will give you the opportunity to 
express your views or concerns about the arbitration 
process and to get meaningful feedback. We hope 
that all will attend. 

Special thanks to Seth Lipner and Herb Deutsch for 
their efforts in putting this program together. [Ed. 
note. See page  9 f o r  Sernirtnr Schedule] 

PIABA SURVEY - To date. I have received thirty- 
eight responses to our PIABX survey. While we are 
still in the process of collating the responses, our 
initial tally of the surveys reveal the following: 
1.  Our members overwhelmingly perceive the 

major problems with the process to be: 

professional arbitrators. 
2. Other significant concerns were expressed 

a. discovery abuses by brokerage firms; and 
b. arbitrator selection / the regular use of 

regarding: 
a. delays in the arbitration process; 
b. the development of motions practice; and 
c. the six year rule. 

3. Our members almost unanimously believe that 
non-attorney representation of investors is a 
disservice to the public. 

4. Our members almost unanimously believe that 
an increase in annual dues is appropriate. 

While providing you with these preliminary results, 
I note that less than 20% of our membership has 
responded to the survey. If you have yet to do so, 
please take a few minutes of time and let us know 
your thoughts. 

PEW DIRECTORS - I am pleased to announce 
that two new directors have agreed to serve on 
PIABA's board. They are: 

1.  James "Jim" Beckley of James E. Beckley & 
Associates of Wheaton, Illinois. Jim has an 
extensive arbitration practice in .the Chicago area 
and is currently a public member of the Securi- 
ties Industry Conference on Arbitration. 

2. William "Bill" Lapp of Lapp, Laurie, Abramson, 
& Thompson of Minneapolis, Minnesota. Bill 
engages in the arbitration practice in the Minne- 
apolis area and is currently a public member of 
the NASD's National Arbitration Committee. 

Congratulations to Jim and Bill. They are both 
well-qualified additions to the Board and are in 
unique positions to advocate the rights of public 
investors. 
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PIABA Directors J. Boyd Page, Seth Lipner, Rose- 
vvy Shockman, and Mark Maddox met with the 

urities and Exchange Commission in Washing- 
ton to discuss various matters of concern to PIABA. 
Among the issues addressed during this meeting 
were punitive damages, the six year rule and the 
New York "Choice of Law" provision. While no 
solutions were immediately forthcoming from our 
meeting, I believe that the SEC's interest in hearing 
PIABA's view on the arbitration process evidences 
how far we have come [Ed. note, See .Mark Maddox 
report on page j] 

S h o c k ~ a n .  and Maddox also met k i th  t'he North 
American Securities Administration Association 
(NASAA) to discuss improving and expanding 
relationships between our respective organizations. 
NASAA's efforts to promote the rights of individual 
investors are well documented by the Prudential 
settlement and our respective organizations share 
many common interests ranging from proposed 
legislation to dealing with abusive conduct. 
NASAA was very receptive to our approach. 
PlABA Director Mark Maddox, a former Securities 
Commissioner of Indiana, is coordinating PIABA's 
1 r ts on this front. [Ed. note, See Mark ,Maddox 
rGPort on page 51 

SICA HE44RINGS - Recently, SICA has held 
hearings in several locales around the country 
regarding the propriety of non-attorney representa- 
tives of customers in arbitration proceedings. 
PIABA members Cary Lapidus (San Francisco), 
Tom Grady (Naples, Florida) and Bob Pearce (Ft. 
Lauderdale) appeared to express the concerns which 
both PIABA and they have regarding this practice. 
Their efforts are sincerely appreciated. 

ANNUAL D m  - Based on the results from our 
survey and our decision to increase our activities, 
PIABA's Directors have approved an increase in our 
annual dues to S 150.00iyear beginning with the 
period July 1,  1994 to June 30, 1995. The Directors 
believe that this increase is necessary if we are to 
expand our influence and improve services to our 
members. Statements will o out in July. The 
Directors dues will remain !l 500.00/year. 

In Conclusion, I think i t  is obvious that we are 
making great strides as an organization. May the 
future be bright and prosperous for us all. See you 
in Palm Beach. 

5 ,,icerely, 
J. Boyd Page, President 

New York State Court 
Section 15 Litiaation 
PIABA Director Seth Lipner reports on the Section 
15frorirfiotii rlic !Velr. York srclte coicrts. 

As of March 1994, all proceedings to stay arbitra- 
tion of customer-brokerage firm cases have been 
assigned to Justice Jane Solomon in Part 23 of N.Y. 
Supreme Court. In  April, Merrill Lvnch v. 
Reiberger - was argued. This case not only involved 
the basic Section 15 argument, but also the jurisdic- 
tional argument - does a New York state court have 
jurisdiction over a non-resident investor based 
solely on that investor having filed an arbitration 
claim with the NASD arbitration department in 
New York? There was a lot of give and take. and 
Justice Solomon stated that while she found the 
argument against jurisdiction "compelling", she was 
not sure that i t  could withstand the precedential 
force of Lecopulos. She also indicated that she was 
considering Merrill Lynch's "policy" argument, i.e. 
that New York has an interest in adjudicating cases 
involving securities industry. Justice Solomon has 
said that she will not rule until after she returns 
from vacation in mid-July. 

Importantly, the New York State Court of Appeals 
has recently agreed to take two cases on appeal - 
Memll Lvnch v. Manhard and Smith Barney v. 
Luckie. Both these cases involve the question of 
the statute of limitations and the same court vs. 
arbitrator arguments. The lower state court held in 
each of these cases that the statute of limitations 
question was to be decided by the arbitrators. 
Expect the appeal to be heard this Fall. The inves- 
tors argue that the FAA pre-empts New York law. 
The brokerage firms argue that the New York choice 
of law clause in the customer agreement gives them 
the right to invoke the New York procedure that 
permits Courts to decide the limitations questions. 
Neither of these cases was before Justice Solomon 
and they involve statute of limitations and not 
eligibility, nontheless, the Court of Appeals out- 
come may have far-reaching effects. 

On a separate issue, in May, Justice Solomon ruled 
that: 
1. the six year period of the eligibility rule runs 
from "trade date", not the "settlement date" and not 
the date partners were "admitted" to the partnership 
(Menill Lvnch v. Onuma); 
2. the fact that an earlier action to compel arbitra- 
tion is pending in the investor's home state court 
will not cause her to give full faith and credit to that 
order and allow the investor's home state court to 
compel arbitration. Justice Solomon apparently 
does not think these home state actions deserve 
"comity" because, at the time they were brought, 

- 3 -  
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Section 15 Litigation (con't.) 

AvTerrill Lynch had not "refused to arbitrate" and 
therefore the home state actions were "premature". 
(Merrill Lynch v. Marion); 
3.  that subsequent misrepresentations (e.g. monthly 
statement valuation fraud) can still be arbitrated if 
they are within the 6 years (suggestion: be sure to 
include this allegation in your claim; but watch out 
for a "causation" defense); 
4. if there is jurisdiction, Justice Solomon will 
throw out any punitive damage claim where there is 
a New York choice-of-law clause; she's leaning the 
same way on attorney's fees, but there is a glimmer 
of hope if the investor's home state law permits 
attorney's fees. It's not clear how she will ulti- 
mately rule. 

Separately, on the appellate front, on May 30, 
Shearson v- was argued in the New York 
Court of Appeals. This is an unusual case that 
started in the AMEX Window. A New York judge 
ordered that the hearing be moved to New York 
giving a literal interpretation to the language of the 
AMEX Constitution ("in the City of New York"). 
The investor did not want to come to New York, so 
he dropped the AAA arbitration and commenced a 
new arbitration at an SRO. Smith Barney Shearson 

'd not object to the switch, but sought to stay the 
,130 arbitration under the eligibility rule. The 
lower court judge ruled that normally he would not 
have jurisdiction over the out-of-state investor, but 
because he had jurisdiction over the AAA (AMEX 
Window) arbitration, he had enough jurisdiction to 
stay the SRO arbitration based upon "eligibility", 

At the oral argument, the Justices seemed to assume 
that in the "normal" case, New York did not have 
jurisdiction, but here there might be "special cir- 
cumstances". A decision to that effect would be bad 
for this investor, but dicta from the decision might 
indicate a brighter future for all others. The deci- 
sion is expected in the fall. 

Directors Meet with SEC and 
NASAA 
Director ,tlark .Wciddo.rfiles this repon on the 
Directors' April 13, 1993 Wushitiyion nieetiny 
the SEC on punitirse daniayes orid r\.ith ,V,ASAA on 
arbitration abuses. 

iiii 

A special committee of the PIABX Board of Direc- 
tors was invited by the SEC's Kate McGwyre to 
Washington, D.C. to discuss the issue of punitive 
damages in securites arbitration. 

It was apparent that the SEC is very concerned 
about the issue of punitive damages in arbitration 
given the unwillingness of the SROs to adopt the 
SICA proposed rule on punitive damages, and the 
overall lack of progress relating to punitive dam- 
ages within the SRO's respective arbitration com- 
mittees. 

Ms. McGwyre asked the PIABA directors whether 
they would be willing to consider an SRO rule that 
would premit the awarding of punitive damages 
subject to certain limitations. The PIABA directors 
expressed a willingness to consider a proposed SRO 
rule that would permit punitive damages in arbitra- 
tion subject to acceptable limitations. 

Ms. McGwyre indicated that she had invited repre- 
sentatives of the securities industry to Washington 
in April for similar discussions as to the industry 
view relating to punitive damages in arbitration. 

Subsequent to this April meeting, Ms. McGwyre 
has scheduled a follow up face to face meeting 
between the PIABA board committee and represen- 
tatives of the securities industry to be held in New 
York City on June 28th. 1994. The results of this 
June meeting and all subsequent meetings will be 
reported in future additions of this newsletter. 

While in Washington, certain PIABA directors also 
met with representatives of the North .4mencan 
Securities Administrators Association ("NASAA") 
to discuss our mutual concerns as to industry abuses 
in the area of securities arbitration. In response to 
this meeting, NASAA has become very interested 
in working more closely with PIABA in investor 
related issues. NASAA has appointed Stephen L. 
Diamond, Securities Administrator for the State of 
Maine, to interface with PIABA regarding issues of 
arbitration abuse. 

If any PIABA members have any ideas as to how 
state regulators can address their concerns relating 
to arbitration abuses, please contact Mark Maddox. 
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- Securities Lit iaa t ion Bi I I 
- 1  traduced in Senate 
'4 bill designed to reform securities fraud litigation 
has been introduced in the Senate by Senator Dodd 
of Connecticut. The bill is styled "Private Securi- 
ties Litigation Reform Act of 1994". The key points 
of the legislation are: 

in class actions, the bill requires courts to appoint 
a plaintiff steering committee or a guardian to 
directly control lawyers for the class to make sure 
they "act in the best interests of their clients". 

the bill requires that notices of settlement agree- 
ments sent to investors in class actions spell out 
clearly important facts such as how much investors 
are giving up by settling, and how much their 
lawyers will receive in the settlement. 

the bill requires that courts tie awards of class 
action lawyer's fees directly to how much is recov- 
ered by investors, rather than simply how many 
hours the lawyers billed or how many pages of 
briefs were filed. 

the bill requires that in order to bring a securities 
'e as a class action, the plaintiffs in whose name ... L case is brought must have held either 1 percent 

of the securities which are the subject of the litiga- 
tion or 510,000 worth of securities. 

the bill establishes an alternative dispute resolu- 
tion procedure, It permits either party to request 
non-binding alternative dispute resolution (ADR) at 
the onset ot the lawsuit. If a party refuses to go to 
ADR or unreasonably refuses to accept the results 
of ADR and later loses in court, that party, or the 
party's attorney, would have to pay the prevailing 
party's legal fees. 

the bill requires plaintiffs in their pleading to 
allege specific facts in their complaint demonstrat- 
ing the state of mind of each defendant at the time 
the alleged violation occurred and to specify each 
statement made by the defendant alleged to have 
been misleading. 

the bill directs the SEC to consider establishing a 
safe harbor so that statements regarding future 
performance of a company will not become the 
basis for a lawsuit. 

the bill amends the Racketeering Influenced and 

lob-5 can no longer serve as the basis for an 
action under RICO. 

mupt  Organizations Act (RICO) so that violations 

the bill attempts to lessen the prospect of suing 
accountants "simply because they are a deep 
pocket". The bill establishes a liability system for 
less culpable defendants which is linked to the 
degree of fault. 

the bill extends the statute of limitations for 
implied actions to five years from the date of the 
violation, or two years after the violation was 
discovered or should have been discovered through 
the exercise of reasonable diligence. 

A similar bill in the House is supported by the SEC 
and the AICPA. Utah securities commissioner 
Mark Griffin has been quoted as saying, 'This is the 
worst small-investor bill in a decade.'' See for 
yourself. For a copy of the entire bill, call Senator 
Dodd's office at (202) 224-2823. 

Punitive Damaaes 
Arauments = The New and 
The Old 
This article rtsas contributed by: Robert Dyer, 
P IABA D ir ec t o r 
ALLEN, DYER, DOPPELT, F R M J O L A ,  & 

Arbitration and securities law got engaged in the 
Spring of 1985 and married in 1987. But the ro- 
mance remains star-crossed to say the least. It 
should be no surprise that most of the hostile deci- 
sions on punitive damages come from the securities 
and commercial centers of the country - New York 
and Chicago. 

Anybody familiar with the legal landscape knows 
that the principles governing arbitration awards are 
easy to apply. So why does an award of punitive 
damages cause some judges to totally ignore these 
principles? The answer of course is complex (and 
only partly politicat in origin), but certainly some 
judges see punitives as the handmaiden of contin- 
gent fee lawyers representing. investors who did not 
know how to take care of their own money - hardly 
a favored class. Could these courts see punitive 
damages as a threat to our fine financial institu- 
tions? The decisions do not discuss or even con- 
sider the policy for deterring outrageous conduct by 
judicious use of punitive damages. 

Some judges will never change their view of puni- 
tive damages. But hopefully a larger number of 
judges and courts stand ready to either apply tradi- 
tional principles of arbitration law or at least listen 
to the arguments in favor of upholding such awards. 
The pro-Gmitv decisions won't fall until we estab- 
lish a competing and better-reasoned line of cases. 
With that in mind, the first steD is to subiect the 

MILBRA TH,  PA. 

- c; - "New York choice of law'' issie to harshkr scrutiny. 
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Punitive Damages Arguments (con't.) 

lrst, the law should be the same whether the 
choice-of-law issue arises in a trial or review of an 
award :ranting punitives. The first question is, 
"What does the language of the contract - i.e., the 
operative contract --really mean?" Most customer 
agreements say something like. 'This agreement 
and its enforcement shall be construed and gov- 
erned by the laws for the State of New York ..." 
According to the disciples of Ganitv, investors 
should know when they open their account that 
punitives are WAIVED. "Knouingly waived" is not 
m issue because -- in these courts -- if i t  is in the 
law books, that's notice and knowledge enough. 

But suppose a w a r b i t r a t i o n  agreement reads like 
this: 

"The undersigned parties hereby submit 
the present matter in controversy. as set 
forth in the attached statement of claim, 
answers. cross claims and all related 
counterclaims andi'or third party claims 
which may be asserted, to arbitration in 
accordance with the Constitution, By- 
Laws, Rules, Regulations and/or Code of 
Arbitration Procedure of the sponsoring 
organization . ' I  

ppose also that this second agreement makes no 
mention of New York law (which is in fact the 
case)? Has not the defendant specifically agreed to 
arbitrate all claims in the complaint. including 
punitive damages and attorneys' fees. It would 
seem so, especially if the arbitration forum is not in 
New York. This is the precise scenario for all SRO 
arbitrations, which require Submission Agreements 
containing the above language. (We are all familiar 
with the cases holding a second contrast supersedes 
an earlier one.) 

In fact, the "new contrast'' argument gets much 
stronger. Let's suppose the "Code of Arbitration 
Procedure" is that of the NASD. Section 25(a) 
requires a Statement of Claim specifying "the 
relevant facts and the remedies sought." Subsection 
25(b) requires respondent to "serve each party with 
an executed Submission Agreement and a copy of 
the ... Answer ... [which] shall specify all available 
defenses and relevant facts ..." At this point we have 
a new and fully integrated contract for arbitration, 
complete with a Code of Arbitration Procedure. 

But what can we say about the scope of the "rem- 
edies sought" language of Section 25(a)? Does this 

itemplate the remedy of punitive damages ... 
. pecially now that the operable arbitration contract 
does not contain any choice of law clause? The 
narrow reading of Bonar v. Dean Witter Reynolds, 
-9 Inc 835 F.2d 1378 (1 1 th Cir. 1988), is that Ameri- 

arbitrators the authority to "grant any remedy or 
relief ... [deemed] just and equitable and within the 
scope of the agreement of the parties". Id. at 1386. 
But the court also said that the choice-of-New- 
York-law clause did not change this result. Id. at 
1387-88. 

Thus, Bonar gives an important gloss to the word 
"remedv". Certainly the SROs also view punitives 
as a remedy. The SICA Arbitrators Manual could 
not be more explicit: 

"Parties to arbitration are informed that 
arbitrators can consider punitive damages 
as a remedv ... I f  punitive damages are 
awarded. the decision of the arbitrators 
should clearly specify what portion of the 
award is intended as punitive damages, 
and the arbitrators should consider refer- 
ring to the authority on which they re- 
lied." (Emphasis added.) 

Since (1) NASD Section 25(a) calls for a claim 
setting forth the "remedies sought"; (2) the Submis- 
sion Agreement requires arbitration of the claim 
pursuant to the NASD Code, and (3) the SICA 
Arbitrator's Manual clearly contemplates SRO 
awards of punitive damages, then is not Bonar also 
precedent for construing NASD's Section 25(a) as 
empowering arbitrators with the authority to grant 
the remedv of punitive damages? It certainly 
should be. for AAARule 42 is not unique in this 
Bonar- borne analysis. 

When confronted with this "Submission Agree- 
ment" argument. what will a court. say in the Sec- 
ond Circuit. do? We don't vet know. But we do 
know the answer on the attbrney fee issue. In First 
Interregional Eauitv Corn. v. Haughton, (S.D.N.Y. 
Jan. 24. 1994) CCH Fed.Sec.L.ReD.. q98.065. the 

I , i l  I 

clearini corporation defendant sought inter alia to 
set aside an award of attorney fees, arguing that the 
claimant brokerage firm showed no contractual or 
statutory basis for such fees. But the District Court 
bounced that argument by saying that the statement 
of claim (attached to the Submission Agreement) 
"sought damages for 'attorneys' fees incurred in 
connection with the negotiations..."' Id. at 98,573. 
The court relied on the logic of the New York courts 
and in particular upon Newberger & Berman v. 
Donaldson Lufkin & Jenrette Sec. Corn., MC 65- 
16533, where the court confirmed an award of 
attorney fees based on the Submission Agreement 
rationale. 

So, will the "Submission Agreement" argument 
counter the choice-of-law argument in the Second 
or Sixth Circuits? Perhaps, perhaps not. But other 
stare and federal courts may see the poetic justice in 

can Arbitration Association Rule 42 gave the - 6 -  
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brokers being hoist by their own petard. It's an 
Tument whose time has come. 

But back to the scenario where the customer agree- 
ment is the operative contract. Here is a question 
not asked often enough; "Doesn't the New York law 
language apply to only the breach of contract 
action?" Or does this innocent choice-of-law clause 
export New York's Blue Sky statute, its tort law, its 
fiduciary duty law and every other New York law? 
In short, can this language preempt all of the law of 
the forum state where the fraud took place? (I'd be 
interested to know how many PIABA members ever 
received an industry brief taking such a logical 
stance on the New York law issue.) Brokers seldom 
claim such lofty powers for the choice of law 
clause. They only want to supplant punitive dam- 
age claims. 

But do we ever see a serious conflicts of law discus- 
sion by those courts that set aside punitive damage 
awards? You know the answer. Nevertheless, the 
pro-Ganity courts need to be reminded of this issue, 
else decisions like Klock v. Lehman Bros. Kuhn 
Loeb. Inc., 584 F.Supp 210 (S.D.N.Y.1984) and 
Knieriemen v. Bache Halsev Stuart Shields Inc., 
427 N.Y.S.2d 10 (S.Ct.lst Dept. App. Div. 1980), 
will be relegated to the bone pile. In the latter, an 
' -bibing attorney investor from New Orleans sued 

4ew York City and won $30,000 in punitive 
damages plus $45,000 in compensatories. On 
appeal he got a lesson in conflicts of law. As for the 
Xew York choice of law, the court said that this 
clause ''does not bind ...[ the parties] as to causes of 
action sounding in tort." Id. at 12-13. And as for 
the tort, the court discovered that Louisiana (which 
prohibited punitives) had the most significant 
contacts and that under conflicts principles, that 
state's shorter statute of limitations applied. (The 
upshot was to reverse the punitives award and 
remand for a new trial on the churning claim.) 

So why isn't this traditional analysis seen in the 
decisions paying homage to Garrity? Maybe we are 
just not hammering it home hard enough. The 
message here is to dust off these older New York 
cases and turn them back on the brokers. Obviously 
the customer agreement presenting a tougher prob- 
lem is the updated one that provides for New York 
law "without regard to conflicts of law principles." 
But even here it is doubtful if the contract can -- or 
should -- oust the forum state's blue sky statute and 
common law of fraud and breach of fiduciary duty. 
It should mean no more than that New York's 
contract law applies, not that of the forum state. 

; bottom line is that unless the broker is ready to 
say that its contract language exports all relevait 
New York statutory and common law to the forum.. 

state, no court should let the broker cheny-pick and 
get the benefit of exporting only the arbitration ban 
against the tort remedy of punitive damages. Has 
anybody in Florida seen a brokerage firm refrain 
from arguing the state's "economic loss" rule? Has 
anybody in any state seen a brokerage argue that 
New York's Blue Sky statute applies and preempts 
the forum state's securities law (which just happens 
to provide for attorney fees)? Judges should not put 
up with such silly arguments. Therefore, let's 
argue--and continue to argue--that a) the "New York 
law" language only applies to the breach of contract 
cause of action and b) alternatively, that unless a 
court is willing to mandate that New York statutes 
and common law preempt all of the law of a forum 
state, then the tort and statutory law of those forum 
states should govern. 

But defense counsel will scream--in the manner of 
New York lawyers--"Volt, Volt, Volt!" m s t a n d s  
for three principles, unless you are a defense law- 
yer--and then it stands only for the first two: ( 1 )  
The FAA did not preempt all state law; (2) accom- 
modation should be attempted so that relevant state 
law plays its logical role, so long as (3) that state 
law does not take an issue from arbitration and send 
it  to the courts. This is the now accepted view of 
- Volt. But what happens when the Volt guitars are 
strummed by the Garrity band? We all know: The 
state law accommodation is made and the punitive 
damage claim is considered waived ... i t  just disap- 
pears from the screen, so to speak. 

The Garritv apologists see no problem with the fact 
that the punitive damage claim is vaporized, rather 
than sent to court for trial. But is the complete 
elimination of a claim that has such a salutory effect 
on broker conduct any way to torture the revived 
spirit of the Arbitration Act? Does =compel total 
elimination of the punitives claim just to accommo- 
date Ganity? Hardly. And it  is time we started 
dealing with this aspect of w. 
What is the answer? Well, why not simply file the 
common law claim for punitive damages in court? 
Did Mastrobuono v. Shearson Lehman Hutton. Inc., 
(7th Cir. Apr. 13, 1994), CCH Fed. Sec. L. Rep. 
fi 98,147 at 99,045, really identify an insuperable 
barrier to this problem, v&, that most states includ- 
ing Illinois do not recognize a bare claim for puni- 
tive damages? (The claims for compensatories 
must of course be arbitrated.) Sound a bit like 
Catch 22? Of course it  does, because the logic of 
resultdriven decisions like Mastrobouno is seri- 
ously flawed. First, the claim for punitive damages 
does not lack a compensatory damages underbase. 
The underbase is in arbitration and if plaintiff 
prevails, the compensatory premise is there for all 

, the world to see. Judge Lynn in Willoughbv 
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'oofing Rr S u u ~ l v  v. Kaiimia Intern., 598 F.Supp. 
53 (N.D. Ala. 1954), entertained the suggestion of 

splitting the cluims and trying the punitives in court, 
but he thought that such a procedure ran counter to 
the poiicy oi the Arbitration Act .  

We all know that the judicially preferred ivay of 
trying punitives is first to establish liability and 
compensatories, and then hold a mini-trial on the 
punitive damage claim. We also know the plaintiff 
doesn't always win these mini-trials. Remember the 
Rodney King trial? We therefore need to ( 1 )  file the 
arbitration for compensatory damages; (2) file a 
judicial claim for punitive damages putting the 
parties and court on notice that this claim should go 
forward only after the arbitrators award compensa- 
tory damages. (Perhaps the arbitrators should 
decide liability for punitives.) Once such an arbitra- 
tion comes down in favor of the plaintiff, he should 
be entitled to go back to court for the judicial trial 
on the punitives. Judge Lynn in Willoughbv would 
no doubt reluctantly sanction this procedure, but I 
doubt he would feel it was comDelled by m. 
Surely m n e v e r  contemplated expunging a claim 
just to accommodate state law. 

If the Mastrobouno logic is fatally flawed (no cause 
-f action for punitives without accompanying 

mpensatories), then we are left with only one 
argument to scotch a judicial punitive damage claim 
under this suggested procedure, namely, WAIVER 
by customer agreement. (Remember, there can be 
no waiver if a Submission Agreement is signed.) 
Here the defense argument is particularly weak. As 
the court in Bonar said, "[A] waiver is a voluntary 
and intentionals relinquishment of a known right." 
Supra. at 1387. Customer agreements never men- 
tion the word "punitives"--either in the choice-of- 
law paragraph or in the balance of the fine print: 

"Simply by signing such an ambiguous 
agreement, the appellees could not have 
intended to relinquish-their right to puni- 
tive damages. See Starkenstem v. Memll 
Lunch. Pierce, Fenner & Smith. Inc.. 572 
F. SUDD. 189. 191-92 (M.D. Fla. 1983); 
Willoughbv. 598 F.SUDD at 363. Dean 
Witter's argument ignores the definition 
of waiver." Id. at 1388 (footnote omit- 
ted). 

You may be sure that if courts began to accommo- 
date a judicial trial for the punitives, the brokers 
would sing a different tune. And i t  might not be too 
' ~ g  before the combined wisdom--with even the 

,C checking in--would realize the merit in going 
with the devil you know rather than the jury you 
CB.-... 

Clearly the federal arbitration policy is compelling 
enough to correct the dubious misuse of W s o  
often seen these days. 

Moreover, i t  is about time that somebody also began 
reminding the courts, the SROs, the SEC and even 
the state securities coniniissionsrs that d national 
retail securities policy is not in the least inimical to 
the FAA. Certainly the FAA should not be used to 
let brokers ignore otherwise binding SRO rules such 
as: (1) the obligation to arbitrate in accordance with 
those rules and before such arbitrator forums as 
spelled out in the rules, and (2) the SRO rules such 
as NYSE 637(4) that say. 

"No [pre-dispute arbitration] agreement 
shall include any condition which limits 
or contradicts the rules of any self-regu- 
latory organization or  limits the ability of 
a party to file any claim in arbitration or 
limits the ability of the arbitrators to make 
any award." 

The "public policy" argument of the Ganity dis- 
ciples reflects at best the historic suspicion of 
arbitration and at worse a built-in personal antipathy 
against punitives from whatever forum. That it may 
be the latter is evidenced by a court's record in 
affirming most arbitration awards and then finding 
such imaginative ways to set aside awards of puni- 
tive damages. Public policy should not be driven by 
a judge's personal prejudice. The Exchange Act and 
the Uniform Blue Sky laws wisely included clauses 
saving to investors their common law remedies. 
These savings clauses certainly reflect a valid and 
important public securities policy. 

While it may be only a matter of time before the 
Submission Agreements are rewritten to reflect the 
handiwork of the securities industry--with, unfortu- 
nately, the blessing of the SEC--we should all be 
dedicated to correct a Garrity infected m d o c t r i n e  
by demanding a judicial trial on punitives after the 
arbitrators have completed their work on liability 
and compensatories. 

i 

PIABA Files Amicus Curiae 
1 Brief 

PIABA recently filed, as Amicus Curiae, a brief in 
Smith Barney Shearson. Inc. v. Warren Boone, No. 
94-1003 1 ,  a case before the United States Court of 
Appeals for the Fifth Circuit. 

The case involves Section 15 of the NASD Code of 
Arbitration and its companion, Rule 605 of the New 
York Stock Exchange, and whether the question of 

I I G a I .  



six year eligibility is to be answered by the arbitra- 
tors or by the courts. The U.S. District Court had 
ruled that eligibility was a matter for the arbitrators. 

TENTATIVE SCHEDULE OF EVENTS 

* The customer's brief also argued that ;1 majority of 
the federal circuits hold that issues of timeliness 
must be submitted to the arbitrators and not ruled on 

Thursday, October 27, 1994 

Friday, October 28, 1994 

7:30 - 9:30 pm 

8130 - 10130 ~III 
10:30 - 10:45 am 
10:45 - 1:00 pm 

7:30 - 9:30 pm 

Reception, Cocktails, Hors d'Ouvres 

Update on Arbitration Law 
Coffee Break 
Luncheon, Speaker: State of Prudential 
Claims Settlement 
Reception, Cocktails, Hors d'Ouvres 

a court determination. PaineWebber v. Hartman, 
921 E2nd 507 (3rd Cir. 1990); Rodnev and Co. v. 
Kassab, 98 1 F.2d 894 (6th Cir. 1992). 

In his brief, the customer took the osition that all 

agreement should be decided by the arbitrators. The 
customer's brief relied on labor industry arbitration 

questions concerning any aspect o P the arbitration 

Saturday, October 29, 1994 8 ~ 3 0  - 11:OO ~III 
11:OO - 11:15 am 
11:15 - 1:00 pm 
1:OO pm 
7:30 pm 
8:30 pm 

Amicus brief relied on Second Circuit cases which 
have distinguished between "broad" arbitration 
clauses (like the one contained in the Smith Barney 
customer agreement) and "narrow" clauses that 
limit arbitration to specific types of disputes. 
McDonnell Douglas Finance v. Pa. Power & Light 
CO., 858F.2d 825 (2d Cir. 1988); Shearson Lehman 
Hutton, Inc. v. Wagoner, 944 F.2d 144 (2d Cir. 

Sunday, October 30,1994 

file a grievance within the time period allowed. 

8:OO - 8:30 am 
8:30 - 10130 ~III 

the brief on behalf of PIABA as Amicus. 

10~45 - 11:OO 
11:OO - 1:30 pm 

Trial Practice & Tactics 
Coffee Break 
Negotiations & Ethical Considerations 
Luncheon, Speaker: Topic to be Announced 
Cocktail Reception 
Dinner 

PIABA Business Meeting 
New Investment Products; Entry of Banks into 
Brokerage Field 
Coffee Break 
Experts; Damages; Discussion of Tactics 
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