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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: FIRST DEPARTMENT
-----------------------------------------------------------x
:
OPPENHEIMER & CO. INC.,
:
Index No. 651213/2014
:
Plaintiff-Appellant,
:
:
:
-against:
:
LOUIS PITCH and DONNA PITCH,
:
:
:
Defendants-Respondents.
:
:
-----------------------------------------------------------x
AFFIRMATION OF ADAM M. NICOLAZZO IN SUPPORT OF
MOTION TO FILE A BRIEF AMICUS CURIAE
Adam M. Nicolazzo, an attorney admitted to practice law before the Courts
of the State of New York, hereby affirms the following to be true under penalty of
perjury:
1.

I am an associate attorney with the firm Malecki Law, counsel to

Public Investors Arbitration Bar Association (“PIABA”) as amicus curiae, and I
submit this affirmation in support of the motion to file a brief amicus curiae in
support of affirmance of the New York Supreme Court, New York County’s
judgment, which correctly granted Defendants-Respondents’ motion to compel
arbitration.
2.

PIABA is an international bar association whose members are

attorneys who represent public investors in securities arbitration proceedings. The

mission of PIABA is to promote the interests of public investors in arbitration by
protecting investor claimants from abuses in the arbitration process, such as those
associated with failure and/or refusal to provide full disclosure through the arbitral
process. PIABA seeks to make securities and commodities arbitration as just and
fair as systematically possible and to create a level playing field for the public
investor in securities and commodities arbitration.
3.

PIABA has a particular interest in the present litigation because the

failure or refusal of a member of the Financial Industry Regulatory Authority
(“FINRA”) that goes without recourse in the jurisdiction currently designated by
the Securities and Exchange Commission may unfortunately embolden other
FINRA member broker-dealers or associated registered representatives to also
avoid the limited disclosure and discovery requirements of the FINRA Rules. This
may have a substantially negative effect upon public investors, who start at a
significant disadvantage, and must prepare for their trials without the benefit of
many discovery tools taken for granted in Federal and State Court proceedings,
including interrogatories and depositions.
4.

Currently, FINRA arbitrators possess the tools to enforce FINRA

Dispute Resolution’s arbitration discovery rules. If the lower Court’s decision is
reversed, the effect of these rules will be obliterated, and unscrupulous members
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INTRODUCTION AND INTEREST OF AMICUS CURIAE
Pursuant to New York Rule of Appellate Procedure § 600.2 et seq., the
Public Investors Arbitration Bar Association (“PIABA”) respectfully submits this,
its brief amicus curiae, in support of Defendants-Respondents’ request for
affirmance of the decision of the New York Supreme Court, New York County
(Bransten, J.), entered on November 25, 2015, compelling arbitration before the
Financial Industry Regulatory Authority (“FINRA”).1
STATEMENT OF INTEREST
PIABA is an international bar association established in 1990. PIABA’s
members are attorneys who represent public investors in securities arbitration
proceedings. The mission of PIABA is to promote the interests of public investors.
In furtherance of this mission, a goal of PIABA is the protection of investor
claimants from abuses in the arbitration process, such as those associated with
failure and/or refusal to provide full and fair disclosure through the arbitral
process. PIABA seeks to make securities and commodities arbitration as just and
fair as systematically possible and to create a level playing field for the public
investor in securities and commodities arbitration.

1

No counsel for a party or a party to this proceeding authored this brief in whole or in part, and
no counsel for a party or party to this proceeding made a monetary contribution intended to fund
either the preparation or the submission of this brief. No person other than PIABA, its members,
or its counsel made a monetary contribution to the preparation or submission of this brief.
1

PIABA has a particular interest in the present litigation because disclosure
methods in the arbitration forum are limited, meaning that the effectiveness of the
forum is dependent upon full compliance with those methods that are permitted
under the rules of the FINRA2 jurisdiction, through which substantially all public
investor securities disputes are litigated.

In FINRA arbitration, there are no

depositions, parties generally are not required to affirm that full production has
been made, but FINRA directives require fair disclosure and do allow arbitrators to
sanction parties for discovery abuses.
The lower Court’s decision to compel arbitration was consistent with the
Federal Arbitration Act (“FAA”), New York State law, as well as the agreements
between the investor Defendants-Respondents and broker-dealer PlaintiffAppellant because (i) the underlying matter is subject to mandatory arbitration
under the FAA; the parties agreed to submit the controversy, including the
underlying discovery issues, to arbitration; and (ii) the discovery process under
FINRA, and parties’ full compliance with that process, is critical to the arbitration
process. Plaintiff-Appellant’s failure to comply with its affirmative discovery
obligations must have consequences, which are properly determined by the
arbitration panel, not the courts.
2

FINRA, formerly the National Association of Securities Dealers (“NASD”), is a self-regulatory
organization that licenses and regulates securities broker-dealers in the national securities
industry. Its Code of Arbitration Procedure governs, inter alia, arbitrations between its members
and their customers and has been approved by the Securities and Exchange Commission
pursuant to the Securities and Exchange Act of 1934. See 15 U.S.C. § 78a et seq.
2

PIABA appears as amicus because it is in its members’ interest, and
therefore the public interest, that their clients – aggrieved public investors and/or
customers of brokerage and investment firms – have available a speedy, efficient,
inexpensive and fair forum to vindicate their rights. More importantly, a clear and
unambiguous decision by this Court upholding the decision of the lower Court to
compel arbitration will further FINRA’s mandate and regulatory role as the
administrator of the dispute resolution forum for disputes between public
customers and broker-dealers, and would also support the requirement for full
disclosure through the FINRA arbitration process.
ARGUMENT
A.

BOTH UNDER THE FAA AND NEW YORK LAW, THE DIRECTOR
OF FINRA DISPUTE RESOLUTION HAS THE AUTHORITY TO
DETERMINE WHETHER CLAIMS ARE APPROPRIATE FOR
FINRA ARBITRATION
Under long standing Supreme Court authority, where an arbitration

provision, as here, requires the arbitration of all controversies, "'procedural'
questions which grow out of the dispute and bear on its final disposition are
presumptively not for the judge" even though questions about arbitrability remain
with the judge. Howsam v. Dean Witter Reynolds, Inc., 537 US 79, 84, 123 S.Ct.
588, 592 (2002). Although determining what is a question of arbitrability and what
is a procedural question is not always an easy task, the test under Howsam to
determine if a question is one of arbitrability for the court is whether the
3

"contracting parties would likely have expected a court to have decided the
gateway matter . . . ." Id.; see also Diamond Waterproofing Sys., Inc. v. Liberty
Owners Corp., 4 N.Y.3d 247 (N.Y. 2005) (following the precedent set in Howsam,
the New York Court of Appeals recognizes that questions concerning whether or
not certain prerequisites and conditions precedent to an obligation to arbitrate have
been met is for the arbitrators to decide).
Parties who seek to challenge the appropriateness of claims being presented
to FINRA Dispute Resolution may file an objection with the Director of FINRA
Dispute Resolution. FINRA Rule 12203(a) (Denial of FINRA Forum) provides:
The Director may decline to permit the use of the FINRA
arbitration forum if the Director determines that, given
the purposes of FINRA and the intent of the Code, the
subject matter of the dispute is inappropriate . . . .
Similarly, FINRA Rule 12408 (Director’s Discretionary Authority) states that
"[t]he Director may exercise discretionary authority and make any decision that is
consistent with the purposes of the FINRA Rules to facilitate the appointment of
arbitrators and the resolution of arbitrations."
1.

The Parties’ Conduct Necessitates that This Matter Be Submitted
to FINRA Dispute Resolution

The parties empowered the Director to make the determination of whether or
not the second Defendants‐Respondents’ case (Pitch II) was appropriate for
FINRA arbitration. The agreements signed by the parties incorporated the FINRA
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Rules, which specifically provide the Director with the discretion to make the
determination.
The Client Agreement Form that Plaintiff-Appellant required the
Defendants‐Respondents to sign before they could open their account with
Plaintiff-Appellant contains an arbitration provision that explicitly provides as
follows:
Any arbitration under this agreement shall be conducted
pursuant to the Federal Arbitration Act and the laws of
the State of New York, before FINRA and in accordance
with its rules then in force.
See R. at pg. 34, ¶ 33.3
That Plaintiff-Appellant itself believed that the issue it now places before
this Court was one to be determined by the Director, and not by a court, is
conclusively established by Plaintiff-Appellant's conduct in this matter.
Specifically, after Plaintiff-Appellant was served with the Defendants‐
Respondents’ statement of claim in Pitch II, its first response was to make a
motion before the Director under Rule 12203(a) to dismiss or stay the arbitration
proceeding.

Thus, Plaintiff-Appellant clearly evidenced its belief that the

determination of whether this controversy was appropriate for FINRA arbitration
was one to be made, pursuant to the FINRA Rules, by the Director, and not by the
court. Indeed, it is submitted that even if, standing on its own, the matter was a
3

References to the Record on Appeal Filed by the Plaintiff-Appellant shall be denoted as “R.”
5

question of arbitrability to be decided by the court, by first bringing a motion to the
Director, Plaintiff-Appellant waived its right to have a court make that
determination. Accordingly, the order of the trial court should be affirmed.
2.

A Second Action Arising from a First Action Is Still Subject to the
Terms of the Agreement Between the Parties

As noted above, the Client Agreement Form which Plaintiff-Appellant
required the Defendants‐Respondents to sign stated that all controversies
between them will be decided in an arbitration proceeding "before FINRA and in
accordance with its rules then in force." See R. at pg. 34, ¶ 33. The Client
Agreement Form also states that "[t]he rules of the arbitration forum in which the
claim is filed, and amendments thereto, shall be incorporated into this agreement,"
id. at pg. 34, ¶ 32.G., and that both the Pitches and Plaintiff-Appellant agree to
arbitrate before FINRA "all controversies which may arise between the client and
Oppenheimer

. . . relating to, but not limited to, those involving

. . . the

construction, performance or breach of this or any other agreement between the
client and Oppenheimer pertaining to securities and other property, whether
entered into prior, on or subsequent to the date hereof . . . .," id. at pg. 34, ¶ 33.
In the Defendants‐Respondents’ statement of claim submitted in Pitch II,
they appear to allege a separate cause of action arising out of the Pitch I arbitration
proceeding, and not from prior dealings with Plaintiff-Appellant. If true, it is
conceivable that Plaintiff-Appellant committed a further breach of the Client
6

Agreement Form, giving rise to a separate arbitrable claim, as already determined
by the Director.
Thus, the Defendants‐Respondents’ claim against Plaintiff-Appellant in
Pitch II is a separate claim brought to seek damages for Plaintiff-Appellant's
breach of the terms of both the Client Agreement Form and the FINRA Arbitration
Submission Agreement. Accordingly, there is no gateway arbitrability question to
be determined by the court, as Plaintiff-Appellant explicitly agreed both in the
Client Agreement Form and in the FINRA Arbitration Submission Agreement to
submit to FINRA arbitration the claims asserted by the Pitches in the statement of
claim in Pitch II.
B.

THE DISCOVERY PROCESS UNDER FINRA, AND PARTIES’
COMPLIANCE WITH THAT PROCESS, IS CENTRAL TO THE
ARBITRATION PROCESS; PLAINTIFF-APPELLANT’S FAILURE
TO COMPLY WITH ITS AFFIRMATIVE DISCOVERY
OBLIGATIONS MUST HAVE CONSEQUENCES, WHICH ARE
PROPERLY RESOLVED BY THE ARBITRATION PANEL, NOT
THE COURTS
FINRA properly has the jurisdiction to enforce its own rules against its own

members, including those related to discovery abuses.

In Shearson/American

Express v. McMahon, 482 U.S. 220 (1987), the U.S. Supreme Court explained that
self-regulatory organizations (“SROs”) such as the Financial Industry Regulatory
Authority (“FINRA,” formerly NASD and NYSE), with oversight from the
Securities and Exchange Commission, have the ability to police their own rules
7

and policies. The McMahon Court cited the 1975 amendments and legislative
intent to § 29(b) of the Securities Exchange Act, which states, as amended, in part:
Modification of disciplinary procedures. Nothing in this
title [15 USCS §§ 78a et seq.] shall be construed to
modify existing law with regard to the binding effect (1)
on any member of or participant in any self-regulatory
organization of any action taken by the authorities of
such organization to settle disputes between its members
or participants, … or (3) of any action described in
paragraph (1) or (2) on any person who has agreed to be
bound thereby.
15 U.S.C. § 78bb(b). This, the Supreme Court reasoned, sought to “enhanc[e] the
self-regulatory function of the SROs under the [Securities] Exchange Act,”
McMahon, 482 U.S. at 236, and gave “exchanges a means of enforcing their rules
against their members,” id. at 235 (citing Tullis v. Kohlmeyer & Co., 551 F.2d
632, 638 (5th Cir. 1977) and Axelrod & Co. v. Kordich, Victor & Neufeld, 451
F.2d 838, 840-841 (2d Cir. 1971) for support).
Similarly, in Howsam, the Supreme Court addressed whether determining
arbitrability in the context of the then-NASD’s “Eligibility Rule” was a job for the
courts or for the arbitrators.

In determining that the issue was one for the

arbitrators to decide, the Court acknowledged that “the NASD [now FINRA]
arbitrators, comparatively more expert about the meaning of their own rule, are
comparatively better able to interpret and to apply it” than are the courts.
Howsam, 537 U.S. at 85.
8

FINRA, the main forum for substantially all public investor securities
disputes, maintains a discrete arbitration procedure, which is set out in the 12000
section of the FINRA Rules. Discovery requests are propounded and responded to,
like New York State court cases, but the use of interrogatories and depositions are
generally not permitted. See FINRA Rule 12507(a)(1) (Other Discovery Requests)
(“Standard interrogatories are generally not permitted in arbitration”); Rule 12510
(Depositions) (Depositions are strongly discouraged in arbitration … [except, inter
alia] to preserve the testimony of ill or dying witnesses…”). FINRA Rule 12505
(Cooperation of Parties in Discovery) mandates “the parties must cooperate to the
fullest extent practicable in the exchange of documents and information to expedite
the arbitration.”
FINRA Rule 12506 (Document Production Lists) requires that parties must
automatically respond to the FINRA Discovery Guide, which sets forth a set of
approximately 20 groups of documents that are “presumptively discoverable” in all
public investor arbitrations.

See FINRA Discovery Guide (2013), pg. 1,

https://www.finra.org/sites/default/files/ArbMed/p394527.pdf. If a document that
is responsive to the FINRA Discovery Guide is not produced, the party who did
not produce the documents must, on demand, provide an affirmation describing the
search for the document and that the document is not within the party’s possession,
custody or control. Id. at pg. 5.
9

Parties’ full compliance with their respective discovery obligations in
FINRA arbitration is essential for an efficient functioning of the process.
However, due to the nature of the disputes between FINRA member firms and
public customers heard by FINRA arbitration panels,4 customers are especially
vulnerable to discovery abuse.
As illustrated in the case underlying the instant appeal, member firms are
regularly in the exclusive possession of documents that are critical to a customer’s
ability to put forth their case. Two of the most common examples are (i) inquiries
from and responses to regulators and (ii) materials evidencing supervision such as
documents generated in the mandatory supervisory review of customer accounts
and mandatory audits of branch offices.5 Given the confidential nature of these
materials, there is no way for the customer party to obtain said materials from any
other source, nor is there any way for the customer party to vet any statements
made by the member firm as to the existence or non-existence of such materials or

4

Frequently, cases brought against FINRA member firms are based upon claims of a failure to
supervise the firm’s registered representative. For example, according to arbitration statistics
published by FINRA, in the years 2011 through 2014, over 40% of the arbitrations handled by
FINRA included failure to supervise allegations (2,007 out of 4,729 in 2011, 1,657 out of 4,299
in 2012, 1,480 out of 3,714 in 2013, and 1,742 out of 3,822 in 2014). See Dispute Resolution
Statistics: Summary Arbitration Statistics March 2015, http://www.finra.org/arbitration-andmediation/dispute-resolution-statistics (last visited May 15, 2015).
5
Both of these types of documents are commonly used by practitioners in FINRA arbitration to
cross-examine the registered representative(s) and firm supervisor(s) during the arbitration
hearing to prove a failure to supervise.
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whether the set of documents produced by the member firm is complete or
incomplete.
Therefore, candor during discovery in FINRA arbitrations is critical to
preventing the exploitation of public investors in the FINRA forum. To ensure that
candor on the part of the FINRA member firms, public customers who are
deceived or defrauded during an arbitration must not be left without redress.
FINRA Rules provide a means for discovery sanctions against a party to
arbitration.

FINRA Rule 12511 (Discovery Sanctions) sets forth “[f]ailure to

cooperate in the exchange of documents and information as required under the
Code may result in sanctions. The panel may issue sanctions against any party…”
FINRA training materials for its arbitrators instruct that appropriate sanctions for
discovery abuses may include:
assessing monetary penalties payable to one or more
parties; precluding a party from presenting evidence;
making an adverse inference against a party; assessing
postponement and/or forum fees; assessing attorneys'
fees, costs and expenses; and dismissal of a claim,
defense or proceeding.
FINRA Discovery, Abuses & Sanctions Training and Exam (Nov. 2013), pg. 26,
https://www.finra.org/sites/default/files/ArbMed/p125425.pdf; see also, FINRA
Rule 12212 (Sanctions) (stating same).
In the event the misconduct and deception is not known until after the
arbitration is complete, seeking sanctions becomes impossible. Therefore, the
11

public investor who is injured due to the deception of his or her adversary in a
FINRA arbitration must be permitted to seek compensation for the damage
sustained in a subsequent action in the chosen jurisdiction (here, FINRA Dispute
Resolution).

To allow otherwise, would encourage bad actors to engage in

deceptive practices during discovery without fear of reprisal, thereby undermining
the integrity of the arbitration process and compromising its effectiveness as a fair
alternative to litigation for resolving disputes.
Given the statutory and legislative preference for enforcing arbitration
agreements, and permitting self-regulatory organizations such as FINRA to enforce
their own rules, this Court should affirm the lower Court’s decision to compel
arbitration. The above referenced FINRA Rules and interpretive materials make
clear that discovery in the arbitration process is limited, cooperation and full
production between the parties are essential, with FINRA arbitrators having the
ability to effectively enforce the arbitration rules against the participants in the
forum. Without the ability to enforce its own rules and procedures, the integrity
and effectiveness of the FINRA Dispute Resolution forum will be compromised.
CONCLUSION
The FAA mandates that the dispute between the parties is arbitrable and
therefore does not present an argument for the courts. Further, FINRA Rules
provide for the means to enforce their own rules, in which FINRA has a substantial
12

interest, given the virtually obligatory nature of arbitration for public investors’
securities disputes.

Equity necessitates that this Court not countenance the

wrongful conduct of Oppenheimer & Co, Inc. for clearly failing and/or refusing to
produce documents considered by FINRA to be presumptively discoverable in all
investor securities disputes.
For these reasons, the Court should affirm the lower Court’s decision to
compel arbitration.

Dated:

New York, New York
May 21, 2015
Respectfully Submitted,

/s/
Adam M. Nicolazzo
Robert M. Van De Veire
Malecki Law
11 Broadway, Suite 715
New York, NY 10004
Tel. (212) 943-1233
adam@maleckilaw.com
bob@maleckilaw.com
Attorneys for Amicus Curiae Public
Investors Arbitration Bar Association
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