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LETT€R FRO THE PRESiDENT 
Joseph C. Long 
Noman,  Oklahoma 

It is appropriate in this my first letter to the membership 
Efter becoming your president, to outline the areas of my foccs 
d ~ r i n g  my tenure as president. There are four arecis that I wil; 
try to emphasize. They are: (1) making PIABA a pro-active 
organization; (2) establishing a continuing education program 
apart from the Annual Meeting; (3) increasing the services that 
PIABA provides to its members; and (4) making it possible for 
a wider membership base to participate in setting the policies 
and goals of the organization. Let me briefly outline my ideas 
in each of these areas. 

The firs: area is making PIABA a pro-active ratherthan 
2 reactive organization. Theie are two parts to my effort in this 

and rule zhanges affecting arbitration, but n2L'e 
suggested changes i!self. 

As r r m y  of you know, this changed a year or s3 
ago when ? N % A  petitioned the SEC tc make a number 0: 

rule changes, including the providing of a neutral arbitration 
forum independent of the SRO's. The SEC has not dirECtIy 
considered our proposal, and the SEC Staff and the SRO's 
vioulc! ilke us to withdraw it. Indirectly, the PIABA proposal 
caused !he brokerage industv to create a pilot independent 
forum project. Under the pilot project, a number c f  mzjor 
houses have agreed, under carefully controlled 
ciramstances, to submit claims for adjudication by JAMS 
and to a lesser extent to the A.M. 

PIABA was not consulted in the construction of t i i s  
pilot project and finds it objectionable for a number of 
reasons. Among other things, it does no: address the 
higher cost of independent fora. This cost is way out of line 
with the costs of filing in court. Second, the project does 
not eliminate the "industty" arbitratoi. which is z very 
objectionable feature of SRO arbitration. PIAi3A aoes n3: 
support the pilot project beyond notifying our members and 
the general public of the availability of  the program. The 
PIABA board is in the process of putting together a formal 
position as to the flaws in the pilot project. 

In summary, rather :ha:: abandoning tne PlAbA 
SEC Petition, i hope PiABA wili continue to press for the 
cnanges outlined therein, and, in the future, file simiiar 
petitions to improve arbitration for the investor. 

Merely reacting to rule proposals by the SRO's and 
?he SE2 alone is not sufficient. Certainly. it is irnporiant to 
continue to participate in the comment process to seek a 
compromise position which is acceptable to all. However. 
in areas where consensus can not be reached, and the SEC 
and the SRO's adopt rules in spite of our objection, 1 
believe that PIABA must stand ready to challenge the 
validity of these rules in court. 

-.L- 
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There are. 6: ieasl tw3 Dending ruie changes 
which I belie\". f!i into i7e caregory First, the 1\1,42D hzs 
r o p c s e d  a punitii(e camzses rille. Suzh rda .  in my 
cpinisn is ns! i t ?  the best interest of the investor and 
beyond the s!atuior$ authority of the SEC or the S2O's to 
adop!. Federal and most state laws do not presently 
impose suzh a ca9 or, punitive damages. To try to 
impose such a cap by conrract. absent statutory authority 
unde; either state or federai law. in my view. is against 
pubiic policy and should be voided by the courts. This 
xnci i lsion is especially true where the cap is imposed 

ilsh an arbitrator ciause where an investor has no 
reaiisiic. choice whethsr 10 arucec): or reject. 

The second rule proposal is the NASD's 
DropDsed confiicts of law rule. From my exensive study 
3: this area, i am convinced that again the N.4SD rule 
x n s  contrary to existing statutory provisions in nost state 
securities acts. The states have an interest i l i  seeing that 
their acts prctect persans, either residents or others, 
located within the state a: the time of the rransaction. 
Further, the positior, taken by the current Uniform 
Se-a4.' , . .  

r V U l  dies Act is that this is no: a choice of law issue, biii 
rather a situstion where the laws of several stales may 
ne& :c be compile:! with. The faiiure to comply with any 
m e  of the applicable laws will lead to civil liability. 
Again, any conflict of laws clause which runs contrary to 
tns state securities acts shoiild be void as against public 
policy. 

The othei half to my pro-active program will be 
tc! have PIASA fiie amicus curiae briefs in cases of 
importance to the membership. PiABA has done this in 
tne past on a limited basis. I would like to see the number 
of  filings increase. Areas that I would like to see 
increased filing in include, among others: (1) whether 
arbitrators must follow the law: (2) proper calculation of 
damages and attorneys' fees; and (3) cases where 
members are sued by brokerage firms in collateral 
iitigation. I realize that the membership may have 
differing opinions on seveial of these topics and other 
possible amicus issues. For that reason, I do not want 
PIASA leadership making decisions on amicus issues 
without broad support from the membership. The 
leadership tail 9f the President and Board should not wag 
the membership dog. 

The second major area of focus will be on 
es:ablishing a continding education program separate 
i r o ~  tne Anniial Meetirlg program P.s you are aware we 

LAABCRCfr - 
did a separate Securities 101 on the Wednesday before 

tne annual meeting sfarted The program was well 
received and was financially successful for PIAEA i nave 
appointed 2 separate CLE committee to explore doing 
additional independent programs at various s!:es 
tnroughou: the country I would encourage mem5ersh:p 
inpur as t3 the desirability of these programs, po;entiai si?? 
locations and potential topics to be Covered. 

At this writing, the Committee is considering doing 
one program this summer and a new program before the 
Annual meeting. This type of progrzm iets I?S educate our 
members and establish a presence in the CLE markel 
which is good for membership and recognition purposes. 

My third major area of focus is on PlABk 
providing additional services to the membership. PIASA 
is in the process of exploring arrangements to provide the 
membersnip, in either on-line or CD-ROM format, access 
13 tne arbitration awards from ali the SROs, past, present, 
and future. This access we hope will allow both a fuli text 
and segment searches. PIAEA may participate in 
developing the segments which will be searchable. 

Other Drojeots which are under consideration 
include a brief bank and compliance manual data base. 

My final area of focus is on increzsinc 
memoersnip participation in the organzation and i?s 
Dolicy-making decisions in an effort to increase 
Tevbersnip zaiiicipation the annual business meeting 
wili be scheduled early at the Annual Nleetlng 

I aiso want to increase membership in the 
operation of the organization. I strongly encourage 
members to indicate their interest in serving on the 
various committees of the organization and to actively 
participate in the committee activities when appointed. It 
is my intention to give these committees increased 
responsibility and decision-making authority. It is my 
feeling that, while the decisions of the committees will 
continue to be subject to Board approval, the committee 
decisions and recommendations will come to the Board 
with a strong presumption of correctness. As a result, 
acceptance of a committee recommendation should be 
assumed and only in extreme cases where well articulated 
reasons are demonstrated should the recommendation be 
rejected. 1 aiso want to encourage members to participate 
in the Board selection process through the nomination 
from the fioor procedure in the by-laws. 
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.r~;:rstion, the court found that the Respmdents' motion 10 
,acate the arbitration award was time barrea 

'dew York State Appellate Court Holds that 
Timeliness Under NASD Section 10304 To Be 
Decided by Arbitrator 

In Kidder, Peabody v. Weiner, 702 N.Y.S. 2d 71, the 
%ew York state appellate court took another look at the 
seemingly age-old question of who determines timeliness 
inder  NASD Section 10304 -- the arbitrators or the court. 

The appellate court found that the timeliness issue 
should be decided by the arbitrators, noting that New York 
state law "favors and encourages arbitration as a means of 
sonserving the time and resources of the courts and the 
:ontracting parties"; and that NASD Rule 10324 empowers an 
3rDitiator to interpret and determine the applicabiiity of the six 
'::ear I i rn i ta t i o n s period . 

Short Stuff 

Sues v. John Nuween 146 F 36 175 Form U-4 
-3mpliance clause obligates a registerea representative to 
.o.npIy with the NASD artxtration clause as it exi?ed a: the 
'me suit was filed 

rSoua'sternmaafschappij, B V v. Standard 
%kfC?SySfemS corp., 103 F. 3d 9 (2d Cir. 199:). Firm 
?ot liable for damages after the account is transferred 

4rvNjd L. Barth and Joann M. Barth v. Smith 
,layes Financial - NASD Arb. No. 98-82994 

Claimants alleged unauthorized transactions, 
xcuri t ies fraud, unsuitable recommendations, excessive 
xmmissions, and violation of fiduciary duties. Claimants 
iilleged ' that the losses occurred primarily through 
Jnauthorized transactions in Net Scape, and unsuitable 
scornmendations and false and misleading statements in 

sonnection with the private placement Rehabvisixs, Inc. 
'=./aimants further alleged that Respondent Smith Hayes failed 
3 inform the Claimants of the broker's prior disciplinary 
:istory and that the firm failed to establish and implement 
;roper supervisory procedures. Claimant requ5sted damages 
1:: %12,000.00. 

Respondents denied the claim and further alleged 
r!c?: Claimants failed to  submit a timely written objection to 

any unauthorized trade as requirea in the customer agreement 
Respondents ftirther claimed that violations of NASD and 
NYSD rules did not provide a basis for a private right of action, 
and that Smith Hayes acted in good faith and was not subject 
to control person liability 

The arbitrators awarded Claimants $8,000.00. 
Claimants were represented by Rodney Vincent, Esq., of 
Lincoln, Nebraska. 

Oscar L. Berry and Susan i3. Berry v. James 
McCurry, Joseph Biederham, Uwe Schmidt, ef a!. 
- NASD Arb. No. 97-01431 

Claimants alleged that Respondents were guilty of 
fraud and breach of fiduciary duty in the sale of Towers Notes 
to Claimants. Claiman?s collectively purchased S1,473,300.00 
of Towers Notes. Of this amount, $1,325,000.00 was 
purchased with Oscar L. Berry's retirement plan, constituting 
more than 90% of the plans total assets. Claimants further 
alleged that the officers and directors of Biedenham Investment 
Group. James McCurry, Uwe Schmidt: and Joseph Biedenham, 
were jointly and severally liable for the losses on the Tower 
Investments due to the misrepresentations made by the brokers 
and because Biedenham Investment Group failed to perform 
proper due diiigence on the Towers Notes. 

Claimants requested out of pocket damages of 
$1,338,000.00, plus interest for 6% years, totaling 
approximately $1,030,000. The Arbitration panel awardel 
Claimants the sum of $1 50,000.0O: that prejudgment interest 
was specifically excluded: and that post judgment interest shall 
accrue in accordance with Rule 10330 (h) of the Code. The 
Arbitrators also awarded Claimants $1 3.060.00 in costs. Su: 
denied Claimants request for punitive damages and attorney 
fees. The Claimants were represented by James L. Sullivan. 
Esq. of Novato, California. 

Kenneth W. Costa and Robert J. Halloran v. 
Aragon Financial, Lewis McConnell, Douglas 
Lish - NASD Arb. No. 98-03395 

Claimants alleged that Respondent Aragon, acting 
through Lewis McConnell and Douglas Lish, recommended that 
Claimants invest in Promissory Notes issued by Keller Financial 
Services. Claimants further alleged thai the Keller prospectus 
did not disclcse numerous material risks concerning the 
investment. including Keller s plans to purchase subprime notes 
and the condition of the subprime industry at the time. 
Claimants requested damages in the amount of S238.390.00 

~ 

punitive damages, and requested a finding under the Florida '.e 
Securities kc t  so that Claimants may recover their attorney fees 
in Court. 



Respondents denied the allegations in the statement 
of c!aim. and contended that Claimants read the prospectus 
for the investment. and made the investment based on their 
desire to earn ;0.5% interest. with knowledge of the 
attendant risks. 

The arbitration panel awarded Claimant Costa 
$49,850.00; plus interest at the rate of 10Y0 per annum, 
against Respondents Aragon Financial, Lewis McConnell, 
and Dougias Lish. The arbitration panel awarded Robert J. 
Halloran the amount of $108.000.00, plus interest at the rate 
of iO%, from the date of the award until the date of the 
3ayment of the award. The panel denied Claimants request 
for punitiite damages and a finding in favor of the Claimants 
ander the Fiorida Securities Act which would have allowed 
for an award of attorney fees in state court. The Claimants 
were represented by Kalu Nekvasil, Esq., of Clearwater, 
Florida. 

Dafton, Inc. v. E-Trade Securities - NASD Arb. 
No. 98-0444'6 

Claimant alleged that it had purchased a number of 
securities an margin, and that it was able and willing at all 
times to meet any margin call. On August 31, 1998, 
Claimant had a margin positim in Amazon.com, and that 
Claimant contacted Responden? tc inquire whether or not it 

"lf - needed :a forward additional funds to cover the margir, 
posi:iDr, Claimant funner alieged that it was told to expect 
a margin call on September 1, 1998. On that day, Claimant 
received a message to  contact Respondent within fifteen 
minutes. and Claimant contacted Respondent within fifteen 
minutes. and was informed that its position in Amaton.com 
had been sold. Claimant further alieged that Respondent's 
acLs and omissions violated Respondent's directions that 
Claimant contact Respondent within fifteen minutes, and the 
contract Respondent signed with Claimant: and that 
Claimant was damaged by Respondent's actions. Claimant 
requested damages in the amount of $140.000.00. 

Respondent denied the allegations in the statement 
of claim. Respondent alleged that. as specifically authorized 
by Claimant's customer agreement, Respondent determined 
?hat it needed to take immediate action after having issued 
a margin call for $80.000.00, and attempted to contact the 
Claimant. Respondent alleged that it liquidated Claimant's 
position before Claimant contacted Respondent, and that at 
the time that Respondent liquidated Claimant's position in 
Arnazon.c~m. the equity in Claimant's margin account stood 
at 7%. Respondent also alleged that Claimant was aware 
that it's margin position could be liquidated at any time if the 

[ is account equity fell below acceptable levels. and that 
Claimant's trading loss was s foreseeabie risk of Claimant's 
strategy of buying volatile technolggy stocks on margin. 

- 

IARTERLI' 

The arbitration panel dismissed Claimant s c l a r  
in its entirety The Claimants were represented by Michae: 
Richards, Esq of Memphis, Tennessee 

Gregory E. Demaray v. Arneritrade - NASD 
Arb. No. 98-05030 

Claimant alleged that Respondents improperly sold 
his stock position after giving false and misleading 
information to him, as to the amount of funds he needed to 
provide and the amount of stock he needed to sell to meet 
a margin call. Claimant further alleged that when he finally 
reached Respondent on the phone, he was assured that his 
position would not be sold, and that, despite these 
assurances, Respondents improperly sold 15,000 shares. 
Claimant requested an award of unspecified compensatory 
damages plus punitive damages in the amount of 
s100.000.00. 

Respondents alleged that the liquidation of stock in 
Claimant's account was authorized by the terms and 
conditions of the account agreement. Respondents further 
alleged that when Claimant's account became severely 
under-margined, although not required to do so, 
Respondent gave Claimant notice and an opportunity to 
wire funds to his account, or sell stock to meet the margin 
deficiency. Respondent further contended that Claimant 
promised to sell stock to meet the margin deficiency, and 
thst Claimant failed to do so, and when the value of his 
stock continued to decline to the point where Claimant's 
account had little or no equity! Respondent then liquidated 
the shares to reduce the risk in the account. 

The arbitration panel denied all claims made by 
the Claimant in their entirety. The Claimant was 
represented by Levy K. Wallen-Friedman, Esq., of 
Minneapolis. Minnesota. 

John J. Macionis v. Fosfer Jefiries Securifies 
- NASD Arb. No. 9842667 

Claimant asserted causes of action including 
unsuitability, misrepresentation, and failure to execute. 
The causes of action related to several transactions in 
various penny stocks and house stocks of Respondent, 
which were traded in the over-the-counter market. 
Claimant reauested compensatory damages in ?he amount 
of $335,156.00, and punitive damages in the amount of 
S3.200,OOO.OO. 

Respondents contended that Clairnant was advised 
0: and assumed the risk of market fluctuation and 
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2 ;  5 breazp of c c i t r a x  and oreach of  fiduciary au!:: 

-:'sting to the o - a ~ ~ e x e c u t i o n  of 46 di f ferei t  transac:io?s in 
i tgh rlsk securities including Crystallume stocK Claimant 
-scl:est coFpensatoy oamages in ? y e  amount o i  

CC 000 00 

Susan Richards v. Prudential Securities, Ro.~z/s '  
Harris, and Muczio Gamine - NASD Am. No, 46-  
a i  208 

??sponaec:s denied the allegations made in I?,? 
st~:.?in??t of c i i m  and ccniended that i s s e s  sus?Eined 5:/ :he 
ZIzlniant were atiri;3atabie :a market wnciitions and L s i  awri 
invr3s;men? decisions, and sre not :OP result af arl): aclior? 5 :  
ins2 ion on behaif of the Respondents. 

Tne ai5it;aiton Diqei awarded the SIaiTant dar;a@5 
in ~ n e  amount of S40.090.Ot! jointly and severally agains: 
Prud3;tial Seci,r;ties and Ronsid %arris, pius interest at t k t  
starutsry rate, 2nd aeni2d the claims aaains? NGnzic Szrzins. 
,laiman-is request for att,ornsy fees wzs aiso denied. I he 

?diddietow?. New Jersey. 

. ,  

- P 

^ I n '  d ,a inant  was represented by L'd. Randolph K i a f .  Esq.. c: 

Claimant was ninety three years old and allege3 ??a: 
he w8s advised ;bout an investment in Keller Financial. of 
whicn the Responaent was the selling agent. Ciaimarlt 
i nveskd  S19O.OOC.00, which represented ihe bulk of  nis net 
worth, in the Keller investment. Claimant's siated in,vestir.en? 
objec?ives on his new account form were income and saieiy. 
and Ciaimant alleged that the Keller Notes were risky and 
iiliqilid investments. Prior to  CiaimanTs second transaction. 
Respondents prepared a !e?te; for execution by Claimant 
which stated that the notes met his invesiment objectives 
Claimant requested damages in the amount of S169.229 00. 
and a finding of entitlement to attorney fees pursuant to  the 
Florida Securities Statute. 

Resoonaerits denied the alieaatiors made in the 
statement of claim and asserted that t'le Claimant was fully 
appraisea of all the risks i rvoived in the investments in Yeller 
Inat he was cautianed ro! to invest as tieaviiy as he did an0 
tna: tne Ciaimait  Jircerstood the ~ I S K S  I ~ L O I V K ~  in tpe wit 
nves:meqt a;;; ,nv?s:ea in Keller in SDi te  of uarr l ings fr0q-i 

2% c ?r;z e n! 

' 



Sam L. Barr v. Smifh Barney and Judy SuPsch 
- NASD Arb. NO. 98-04352 

(-1 v lail i tsn: '7 esssried causes of aciion for fraud. 

.iiaiz?iori o f  tne Texas  3eceptii:e 'racie ?ractices kc!. 
s ti it a bi I ity , r: "3 I ige n 2s u ri a ut h o:;z e z  t iad i ng , fra ilil L] le n: 
nceaimen',. and breach of fiduciary duties in reiation ?o 

Lozke 3ich Minerals. LTD Stock, and Electronic 
'4 a il cia ciu ri ns I n c ,  ",I a i rnant req LI est ed 
x r r ;psnsa ton  danages in!he a m o c r l  ofS229 333.0P. and 
pitnit ivt dartar jes  ir the zm ? 3: s2 0~5 .00O.C3 .  p i s  

Se N ice s, 

p'i -.LLomey tees and in:e:?st. 

Tne a:Sl?ratio-i panel aviaraea t5e Claimin! 
335 332 33 ir campersator) gamages against i i esponoev  
lmy B u i c h  arla aeniec Claimants request for attorney 
rt?s an3 punitive aamages , ne pane; alsc deniez 
Claimant s cia T S  against Smith Barney i n e  Ciaimanr was 
eplesenreo 5k John S Torigian Esa of Houston T w a s  

* r  

7- 

Robert K. Coleman v. The Golden  Lender  
Financial Corporation - NASD Arb. No. 98- 
04114 

ClaiTant asserted tne causes of action based oi, 
J nsu i:a oil ity i-n i sre presen t at i o n a nci negligence I nvolv i ng 
the purcbaSf 3f C y p r ~ s  Center Conductor Corporation 
s : x h  ClaiiT'ai+ ' i o ~ e s e d  compewatory aanages in the 
amount of S' ,S5 636 0 3  

I /t.t Fiso:ice~.s aei ied t'le allegations rnaae in the 
s:a+e;"i~'i' oi : aim arid alleged Mat tne 13sses susTained b, 
Z la i ra rx  we'e attributable tc mame1 forces which were 
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xy lond the omtro l  of the Resoandenis. tza: i?esnsnden:s 
aoied in ccr iormity with the syandards and c m d d z t  of the 
::i?i!stry ar-J N4S3 rules: that there are n3 privztr; right of 
E C : ~ ~ I E  $9,- violatian of M S 9  rules: 2nd 'that thc 
i~vas :msn?~ were recornmindid as aDpropriate for 
Zii;imani,'s invesrrnect objectives and f inalc ia!  resources. 

The arbitrstion panel awarded the Claimant 
538,000.00 in compensatory damages, wnich the panel 
reported represented lost investment on tne purchase and 
siiie of Cyprus Center Conductor Corporaiicn stock as 
computea as the difference between the purchase price c ~ f  
,yp:ils Center Conductor Corporation stock and a 
subsequent price level which the Claimant might 
rsasonably have been expected to dispose of his interest 
in the stock i f  he had tried to  implement the ?a% 
Tax imu i r  loss rule. Claimant's request for interest and 
attorney fees were denied. The Ciaimani was 
represenre3 ~y Jeffrey D. Slason. Esq. ,  of Fresnc. 
Z.alitornia 

h 

Arthur M. Martin v. Palm Sfate  Equifies, 
James R. Tuberosa, Buckiread Financial and 
Leonard Donafelii - NASD Arb. No. 98-02673 

C;siman: alleged that Respsnaeiits faiied tc 
3roperly investigate notes that they sold to  the Ciairnant. 
aria failea 13 inquire abou! Claimant's financial status 
x f o r e  re'sornrnenaing the notes of Keller Financiai 
Services Claimant further alleaed tha: the riotes were 
wrchased and were designed to pay rncn!hly payments ar 
z rate of ?3.5Oh,  with a maturity rate of four to  six years 
and trial several of the notes had already matured ye? nz 
xincipal  oayments or interest paymens  were n a a e  
Secause of the bankruptcies of the affiliated Keller entities. 
The Ciainant requested compensatory oamages in the 
amount of S34.000.00. with interest and attorney fees. 

qespondents Palm State and Tuberosa allege3 
that Ciaimant was provided witn thorougr aisclosures with 
respect to ?he Keller investments and that Claimant 
Jmersts23 t k  nature of the investments and made 
nformec z lo ices to buy the colored deDt securities after 
having reviewed the prospectus for each purchase and 
having certified that he reviewed the prospectuses and the 
nvestments met with his investment goals Respondent 

3onatelii alleged that he did not solicit Claimant to 
Durchase colored secure promissory notes. and that the 
Claiman? s transaction with Buckhead =inancia1 was the 
result oi an unsolicited referral order 

prior to the hearing ClaiTan? dismissed its claims 
against ?aim State and TuDerosa The arbitration panel 
awarded C , a I m a n t dam ages ag a i ns t B uc. k head Fin an ci a 1  

arld Leorard Donatelli in the amount of 536 000 00 plus 



J ' D s e f  A. Slatstein v. GKN Securities arid John 
G,  Fianigan - NASD Arb. No. 98-02628 

Claimant alleged thal  he was a 48 yeai  016 retires 
' n g  on i: fixed income with limited education an5 limited 

;oT?mand of the English language. Claimant furtrier aiiegea 
tnai ?he new ascount form which was completed by 
Respondent i i an igan  contained conflicting in;iestment 
okjeciives. long term capital aqoreciation and sh2;t term 
iratjing. Ciaimant fu".ei alleged :hat Responden!s induced 

into purcnasing speculative and volatiie stocks. including 
Ljizna Corporation. Source Media! Organogenesis an3 
5ealthdyne. CIs,man: reques!ed cm9ensa io ry  3azages ir, 
: ! )e  amount of 51 7S.eS5.00. punitivs damages; inie;pst arid 
a:tsrney fees. 

- 

R,,, p ~ r J i j ,  r - - s * t <  i ~ , l . . ,  d,!e.gi.~ - I  5 ~ i  ? h ~  :iansaci!c;ns execilieri 
:..! Ciairnants account were ail sJii:aSie based on t i : €  

sr:r;aticn provided io the ?esponde?!s. in :ha! Claimant 
iq3ica;ed that he nari vast experience in active short t e r n  
-, , ! L s s ; n  1 C r  , ti-s?;ncj ::: sic!ck:, and that k ?  naci z ?,e; w?? IP  

c7. -Qcr  buls3 of , 2  miiilon doliars. Respondenx iuflher zl legec 
t -a t  C i a i m r t  had at lezst sixteen other brokerage a:coum, 
and inat rnar,y were contemporaneous with Claimant's GKN 
;CC~JUI-I:. and that tne investment objec!ives 01; t h z  other 
e x o u n t s  i ic luded irsding and speculatior,. and a!so i3dicatecl 
2,Cive margin :racing in options and other short term 
:-ansadions prior. curing and subsequent to tiading a: GKR 

-. 
I 1s srbitralion Dane1 awardsc Slaimant t h e  sum of 

542 464 02, and aenied Claimants request for punitive 
sa rnag i ,  interest a x  s;toiriey fees The Claiman? was 
-?yesentea by Ke-ineth S Sandier Esq of boliywood 
-1o:ida - 

Ziia Curch  v. Advesf, inc. and Michael 8. Rase 
- NASD krb. No. 58-04645 

Claimant instituted tne cla m for aiieged 
recommendations made by Responden!s IF investment in 
3 3 R  Promotions, Inc Claimants asserted causes of action 
Dased on the unsuitability of the investment for Claimants 
cased on Ciaiman!s low risk tolerance and instructiors for 
t r ad ing  in conservative securities Cia inant  further aliegec 
:;at Respsndents recommendea the unsditabie investments 
' s r the  Claiman! fo r  the purpose of generating commiss io~s  
'?at  i;,esDondeqts fa,Iec to advise Claimaqt of the risk 
, s ' - ~ ~ e n t  in tne transactions and thai ResDondent 'ailea t G  

:roviae adequate supervision of the activities of Rose 
"aimant reauested a reward of comoersatory aarnages in 

'??  a q o u i t  of S4C D O C  00 

. 
Responcfen:~ allege0 that the statement O f  c l a l r  2s 

tia'red by :he apQl,:abie statute of I mitatlcps and t h 2  tie 
Ciai-ant failed to  state any cause o f  action againsl !he 
FIeSpOnQenk who acted in good faith and in compliance w:h /" 

all applicable rules and regulations Respondents further 
alleged tnat any damages allegedly suffered by c la imant 
have no causal or relationship with any act committed by 
Resmndents, and tnat Claimant was estopDed by her own 
concluct from maintaining the action acainst Respondents 

The ar3it:ation panel awarded the Claimant 
$15,0130.00 against Advest, plus interest at 796, and 
525.000.00 against Respondent Rose, witn interest at 7%. 
The panel further he13 that the parties would bear their own 
costs and expenses. inciiiding a i toney fees The Claimant 
was represented by Jeffrey M. Cooppr, E x , ,  of Upper Garby 
? e n ns y Iv a n i a. 

'ieernay 6; Thomas Griffin v, Gaines Beriand 
hc . ,  Alan Gaines, S ~ r e p h  M. Angelone! Jr, and 
Richard ha, Toilin - NASD Arb. No. 98-04 850 

Ciairnants assene3 causes of action agair,:: 
?esx?3ents in violation of the Oregcn Securities Laws and 
i3biE 105-5 of ihe Securities and Exchange Act. breach of 
t iaus iay duty. negligence. and violation cf the rules and 
regulations of the NASC and the New York Stock Exchange. 
Claimanis requested compensatory damages in the amount .* '  

of S260.000.00, which represented $1 57.G0.00 in lost 
principle and $3 03,030.90 in lost opportuni?y costs. ancl 
punitive damages, interest and attorney fees 

Resqondents alie.;ed that they acted in compliance 
wiih ail appli:abie rules and regulations and acted in good 
faith and did not induce the alleged acts constituting t h t  
alleged violations. Respondents also alleged the damages 
suffered by Claimants had no causal relationship with any act 
committed by the Respondents. Respondens further alleged 
that Claimant waived their rights to naintair ,  the action and 
ratified all transactions in the account, and further that 
Ciaimailts failed to take reasonable steps t,? mitigate any 
alleged damages. 

The arblrratior panel awarded Claimants the amount 
of S12 640 00 jointly ana severely against the 3espondents 
plus attorney fees !n the sum of $36 765 00 The panel 
denied Claimants request for punitive damages The 
Claimants were represented by Gary M Beme Esq of 
Portland Oregon 

Carol S. Modugno v. Advest, inc. and Edward ry. 1 L  

Barry - NASD Arb. No. 97-04391 

Claimant alleged the following causes of action 
relating to Durzhases 0' DictureTei S!ocb: and KooeP 
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i! i: s il it a bi i i t y , u n a ut I? o r i z e d t ra d in g m is re p res e n: a! i o n o i 
fac?s and churninp. Ciaimant requested compensatory 
damages in the amount of S77.?12.00,  interest. ounilive 
danages end s?rcrney fees in the amount of $29,094 00. 

Res?:, nd L" r;ts a I I eg ed that C I a i m a n t had kn owl ed g e 
of all materiai fa:% including the associated risks. and that 
Claimant's failure to timeiy object to any of the transactions 
constitutes a ratification of the transactions and a waiver of 
Claimant's rights to recovey .  Respondents further alleged 
that Claimant failed to mitigate herdamages after investing 
in securities that were in accord with her investment 
objectives , 

ThE amitration aanel awarded damages agairxt 
kdvest in :he amoun! of $1 4 95 5 02 and atiorney fees of 
S6 041 GO and damages against Respondent Barry in the 
amount of S 7  457 02 a i d  attorney fees in the aTount oc 
S3 020 00 The Dane1 denieo Claimants' request for 
punitive aamages The Claimant was representec by Irene 
P Romanell1 Esq of Hanford Connectlcut 

Teriell J .  Siawson, et a/. v. SlFE - NRSD - Arb. 
Nos, 58-03522 and 98-02725 

Ciainants  alleged claims with respec: to the 
invss?mer,; ii: MEDCO promissor): notes. includins violation 
of Ca!ifo:nis and federa! sexr i t ies  laws. breach of contract. 
common IaLvfiaad. and breazn of fidusiary duty. Claimants 
requested zn award for actual damage and recision 
together with benefit of tEe bzirgain damages ios: 
oppoiiunity x s i .  rnadel poi',ioiio damages. pre-judgment 
i n te rs? ,  attorney fees snd punitive oamages. 

in: - 

Respondents alleged that Claimants were not 
customers of SlFE and further alleged that the NASD did 
not have jurisdiction over tPe Claimant's claim regarding 
:heir purchase of MEDC3 

The arbitration panei awarded Claimant Sernal the 
s u n  of S97.994.03: Claimant Garner the sum of 
S24.508.00: Ciairnant Silva the sum of $28.072.00: 
Claimant Slawson the sum of SSP3.881 .00: an3 Claimant 
irndeiwood the sum of $42.292.00. The arbitrators also 
awarded attorney fees in the amount of $229,000.00, and 
costs in the amount of $27.723.03. Claimants claims for 
punitive damages were denied. The Claimants were 
represented by Joel 4. Coodman.  Esq., of Cleawater,  
F l orida, 

Alfonso Tiu v. Prudential Securities and 
Thomas Derse - NASD Arb. No. 98-02624 

Claiman? assenea causes of a m o n  relating to the 
sais of the Hyperion 1997 Tern- Trus! In=. violailon of Rule 
*3c-5 3: the SecJnties ana Exchange Act of 7934 _.  

misrepresentation, breach of fiduciary duty. and visiation of 
New York Stock Exchange Rule 405. Ciairnan: requested 
damages in the amoan? of S100.000.00, punitive damases. 
attorney fees and costs. 

Respondents alleged that Clairnznt authorized an3 
ratified the investment of which he now complained. and 
that Claimant assumed the risk associated with the 
investment and failed to mitigate a r y  damages. 
Respondents further alleged that losses sustained by 
Claimant are attributable to market condi?ions and his own 
i nv e s t m e n t decisions . 

The arbitration panel awarded Clainants 
S42.372.00, plus 5% interest against Prudential Securities 
and S141437.00, plus 5% interest against Respondent 
i n o m a s  Derse. The panei denied Claimant's request for 
attorney fees, cos?s, and punitive damages. The Claiman?s 
were represented by Paul R.  Erickson. Esq., 3 i  h4ilwaukee. 
Wi s co nsi n . 

RECENT PACIFIC EXCHANGE 
AR B I TRATl ON AWARD 

Allen Oisen v. Bear, Stearns, Richard iavoice 
and Preston Hammer - PCX Arb. No. 99-SOT 2 

Claimant alleged that Claimant deposi te j  
52,573,000 into his Bear Stearns account; that Hammer 
made gnauthorked trades 01; margin in his account; ths t  
he Save instructions to Hammer to sell certain securities in 
his account; that after he gave these instrustions he 
received a portfolio report from Bear Stearns which showed 
that the securities had been sold; that h is monthly 
statement then showed that the transactions had not been 
made: and that ultimately his account was sold out to meet 
Bear Stearns margin calls. Claimant sought damages of 
$3.550.091, which included attorneys fees. expert witness 
fees and costs, and unspecified punitive damages. 

Respondent asserted that Claimant was a 
sophisticated investor who wanted to  trade aggressiveiy 
and gave Hammer discretion to trade in his account. 
Respondent further alleged that the Claimant actively 
monitored the activity in the account, tha? Claimant signed 
a "happy lettei' on the account, and that, since the 
statements ?he Claimant was receiving form the broker 
were easily distinguishable from Bear Stearns statements. 
it was unreasonable for the Claimant to have relied on the 
statements. 

The arbitration panel found that Hammer had 
defrauded the Claimant, failed to follow the Claimant's 
instructions and had made unauthorized trades in the 



i iatne: tnan beiris a negative. the spponents 
'arniiiarity wiih ?be mediator n a y  insread worii to yciir 
azvantage. At i Mediation kdvocacy progiam co-spmsored 
5%:. the NASaR, a panelist wh: is senior litioatior: counsei for  
2 ~ . , a j . j :  vJk.pr-3ea!er was asked wnat is tne most impocan? 
tninc he iwhs for IF a mediator His succinct reply: "i want 
Someone rr,a; t i e  other siae wii/ respect " Sophisticated 
mediation cractiiioners recogqize that the most imcoriani par': 
o f  mediation rs often having someone the othersicx will listen 
i: i f  t i e  nnesialo: +as their rsscec; r q d  a good ?rack r e m r d  
c' acnievin; se?iiemen:s with your oppcsition, chacces are he 
rias the abilI:y :o help you settle your dispute wi?h them as 
weli. 

As neaiatior? has gained in accep!ance and 
Pox ia r i t y  tne so-calied ' W i m D  factor" has Decome less  
significa:i Still a segmenr o f t n e  population c l i q s  to the old 
s:hooi Deiie' tSe: anyo:iP w c  s ~ g s e s t s  me3ati37 must  lack 

l e ~ r  c;se -c' :*,is rcason m a n y  a::srneys s t i ~ !  
x e f e :  ?hat a mediator or  Tled'aiion administra:or aDDrC2ci- 
: r e  o:peF- s 3 2  t: "Drone;' !be media:ior In OW?: :O avoid 2 

L 

,Act.: rd I ~2 to ie So i: 6 V ~ 4 t  h a a r ,  14 ed i at i o n  
AdFi!nlStrtator f a r  the PJAS3R. ?\iesterri kegion. :nis is one D+ 

tne maic retisans given by cou;Sei f3: rejecting mediatiori 
Often. ou! cf curiosity, tt-te Administraior wili foiiov? up t c  
zscertain tne outsome of such a ro:k soiir: case at arbitratior 
or trial. " I  can think of a r,l;mSer of  cases." repofis U s ,  
Witnaar. "wnen ';hat 'siam adnk'  c a 5 ~  ended in a pcor resuil 
for :he 'sure winner.' Cases are i a r i l y  2s clear cut 65 s3"e 
peopie think." 

The revised list sys?em of secuii i ies arbitrator 
selection has tnrown a monkey wrench into many an 
experienced practitioner's ability to accurately predict the 
outcome of E case. Ivloreove;. experience tells us there are 
few "sure things" when it comes to IitiGarion. Many a fine 
laviyer has beer sdrDrissd at trial by v ihat  his client failed to 
tel! him. iVhiiz you may scce;;t a littie ;ass at mediation you 
wiI1 a!so a v o i i  the cad i s s  and the acwsat ions iha? often QG 
Il:;ih It 



- 
I nie S i T E l y  fal ls intc t i e  caregory o f  c90c.s' 

: i e  rig?? mediator for you;  oart;cuiar case interes:s an3 
s y l e  Because of the very fact that we mediators often 
3 0  no: know what motivarions may exist under the 
surface. ( a n 2  Desause my ego is no? large enough tc 
%:esti'?e j can foresee the orecise 9utzorne of a case) 

selaorr  iredipre with the oarties' ability to contrd the 
anoiin: o: : e m s  of the settlement. Bot?om line you bi 3 3 ~ ' :  ;7,avo :2 acts: aryt'i!nc; ycir ar,s ycu: c i , ~ n :  are no: 
-3mfazaci'E V J ; : ~  3e slrop,: I f  yo" fearthe o.gerbearin;. 
-7ediat;; :neck rsferences careful ly and make Sure you  
seiez! a -&ator V J ~ O  altovr's yoc t o  maintain uitlmate 
33 n r r a  : c!',/ e . 13 L: eg 31 i a;' 3 9s 

Sittia:i3i?s ir? v:him mediaie: se:?lemen!s o:x; eZ:i! 

e ,cese o?:e:! seom 13 fa!inwceCain patterns: (1) the V ? ! . J ~ -  

C;SE 15 such that ;:rotiacted litigation is not w a r r m e ?  
bz2 partis5 are familiar with the claims andio; op?me!i:s 

oi,aSie wi th  their ability to  evalusts the c:%s.? 
(3) '3ne ~a. r ' .y  or bo?h has an alternative r ~ o t i v a t i c n  I?, 

sc::ie ( e . 2  , rnnilltip!e clai,vs psnding. potential insdvency oi 
a p e y .  regulatory cor,zerns. etc.) or (4) A pressure pain: 
c)ccu:s or IS created which rnotivates :he parties to settle. 

- 
1 rlai cr  arbi:rarion 1s notthe only meaning'Ji prsss!trE 

b o i ~  i3; se:t!ement aiscussions For the same reasons thr' 
eeses settle just prior to  trial many cases can be successfully 
resolved right before dispositive mot ions are i-eard or major 
discovery is conductca My advice try to maximize your 
-ego:iat,on le iepage by timing your meaiatlon to coincidewit:, 
a p ~ s s ~ r e  p'~ ln t  117 yoirr case Once i r la l  is iooTing both 
si3f.s are fased w t h  ?PP same risk and preparatoq concervs 
ap:! j 9 b r  a d ~ l a ~ a g e  may r a v e  dissipated 



The PlABA 

Tnz exchange of information at rnediatio-i IS or 
:?LITSF a oouble-edged sword ' Jon ' t  forge; that you r ~ a v e  
i q ?  cDntro, ove; h o w  mLzh iniorn-aiion is aisse-nifiatea i f i  

;he mediation process If t'lis IS iruly a concern, instrdct 
,,our mediator 13 keep ceriain ra t ters  in confidence Such 
E. tvish must De obeyed In most instances however tnere 
5 :eaily very little that IS seGre: oetween capibie cou~?sel 
2nd intsiligent parties If yolr are concerned about 
cisclosure of sensitive informalion, ccnfirm witn tne 
mediator before he leaves the room that such matters will 
Lot be C3MmUniCated to the oppos;tion without your 
%press a u:h o rizat i on. 

7 0. "My Client won't be happy uniess he gets E k  6sy in 
courf" 

Ocmiionally this is true Sadly, tnese l:ilgsntS 
?sed and require a decision, whetner good or baa T;r-se 
are ciients you would typically reject unless you were being 
3aid on an hourly basis 

For the more rational client mediation often acts 2s 

6 substitute for the trial process. It has been said ifla in 
certain cases, mediators rncst wear the hats cf both 
zsychotherapisi and settlement referee. In that 29 effectivs 
mediation often deprives the litigants of the opportunity t9 

air their grievances to a judge or jury. the mediator who 
recognizes this need shoula provide t h e  f9rcr-c for this 
Zatharsis to occur. In short, a sympathetic ear is ofter! as 
importan? to the individuai party as sound analysis is to his 
attorney. Shortcutting this process can undermine the 
Sssis ior many an otherwise achievable settlemen!. 

THE RETURN 

'?was a month to  the hearing 
and here in Nev; York, 

we were starting to worry 
about all the work. 

The case was a tough one 
'bout "selling away", 

and the Claimant a doctor 
What more can I say? 

Then a phone Cali was heard 
and the voice strong\) came 

"retirement is bo:ing 
get me back in tPe ? a m '  
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V i e  sent him the filk 

in a ulxe ana whl:e b x  
h e  put in 300 hou:s 
that sty desert fox 

A few oays to the hearing 
ine f i s t  offer was made 

no: neany enough - 
Tne voice ;ailed it "cnlrnp change!" 

"i ' l l  get them to aoubre that offer 
you'll see. 

just give me one witness 
any witness for me." 

He fieiv in from Phoenix (or is i! that like a F'hoenixr) 
wiin no help from reindeer 

no, this flight was commercial 
tnere was nothing to fear. 

r i e  had in his bag 
Some road maps and some charts 

"Just give me a witness, 
and then I can star! " 

The c k n t  was  NOU US 

he wanted resolution 
3Jt we turned aown the offers 

demnaing full res:itution' ' I  

The first day of hearings 
went off very well 

the broker he crumbled 
Their case it did fell 

The rest is now history 
no more can we say 

the offer had doubled 
the check came next day 

And so, it was over 
But  check out this fact 

The woiid is now different - 
STU GOLDBERG IS BACK!!! 

PLABA 9YK A~%TTUAL MEETING 
OCTORER 12 -14,2000 

SECL~FUTIES 20 1 
OCTOBER 11,2000 

HY-~TT HILL COLTTRY RESORT 
SAX ASTQSIO, TEL4S 
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