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Editor's Note 

Included in this issue is the program 
schedule for the 1995 PIABA Annual 
Meeting which will be held October 
26-28 at the La Costa Resort in San 
Diego, California. Once again, Seth 
Lipner and Herb Deutsch have done a 
great job and put together an out- 
standing seminar. We hope to see 
you all there. 

The deadline for receiving submis- 
;ions for the October issue of the 
Quarterly is October 5th. All subniis- 
sions. regardlcss of 1er:gth. should be 
accompanied by ii computer disk of 
thc submitted materiiil. 

A \pecial th;inJ\\ to Bob Dqer and 
Scth Lipner for their \ubmi\sion\ t o  
thi\ i $ \ue .  

Letter From the President 
Seth Lipner, DEUTSCH & LIPNER, Garden City New York 

Spring has been a busy time for PIABA. The Board met in Naples, 
Florida on April 29, 1995. The discussions ranged from the upcoming 
annual meeting at La Costa in San Diego to a discussion of goals for 
PIABA in the coming year. 

In June, a committee of the Board met with representatives from the 
SIA to discuss securities arbitration issues. First, we heard a presenta- 
tion from Ken Andreczek, the NASD's new director for their mediation 
project. The NASD is getting ready to go full steam into mediation, so 
you can expect to hear a lot more about it .  (We will have a panel on 
mediation at the October meeting.) Then the discussion turned to 
punitive damages, as it often does, and the SIA presented us with a 
highly unrealistic, one-sided rule proposal that would effectively retain 
punitive damages in name only. The proposal was quickly rejected by 
us; Boyd likened it to PTABA proposing a rule that the investor should 
get punitive damages in every case. PIABA expressed its view that the 
status quo. as expressed in Mastrobuono, was appropriLite. The discus- 
sion will no doubt continue. but we again expressed the view thiit 
punitive damages represent s(i sniiill it portion of the total awards that 
lengthy discussion is unwxrranted - we want t o  talk about the real 
problems with arbitration, like the eligibility rule, arbitrator selection. 
and discovery. l!nfortuntitely. n o  real progress was made i n  these areiis. 
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PIABA Officers Elected 

At the Board of Directors meeting held in Naples. 
Florida, in April, the following were elected as ofl'icers 
of PIABA for 1995-96: 

L. Jerome Stanley - President 
Seth E. Lipner - Secretary 
J. Boyd Page - 'Treasurer 

Upcoming PIABA Board Of 
Directors Elections 

Letter From the President (con't.) 
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Statutes Of Limitations Don't 
Always Apply In Arbitrations 
... And That Just May Be the New Rule 
in Florida Courts 
Robert Dyer, ALLEN DYER, DOPPELT, FRANJOLA & 
MILBRATH, Orlando, FL 

When Ton1 Grady won Miele v.  Prudential-Bache 
Securities, lnc., 1995 WL 337998 (Fla.) (on certifica- 
tion from the 1 1 th Cir.). Florida arbitration claimants 
may have received a bonus. Just recently Professor 
Joe Long pointed out that there is quite a bit of 
respectable authority holding that many statutes of 
limitations don't apply in arbitration. See, generally, 
Annotation, Statute of Limitations as Bar to Arbitra- 
tion Under Agreement, 94  A.L.R. 3d 533. 

In Miele the issue was whether an arbitration award 
(after judicial confirmation), was subject to the 
Florida statute requiring a portion of punitive dam- 
dges be remitted to the state treasury. Both sides 
relied on Black's Law Dictiorzary. As the court 
pointed out, "Black's definition of 'action' clearly 
contemplates a proceeding filed in a court." The 
language of the statute in question clearly did not 
support application to arbitration. Similarly. the 
court said that i t  could find "no clear legislative 
intent that the statute apply to arbitration proceed- 
ings." The Court recognized that arbitration was 
considered "an alternative to the court system" and 
therefore it could not be presumed that the "same 
legislative objectives underlying section 768.73 are 
applicable to arbitration proceedings." 

Although the Florida court may not have been 
aware of the cases collected in the above A.L.R. 
annotation, those cases provide several examples of 
similar analyses. See, e.g., Lewiston Firefighters 
Ass'n. v. Citv of Lewiston, 354 A.2d 154 (Me. 1976), 
where the court simply said, 

"Arbitration is not an action at law and 
the statue is not, therefore. an automatic 
bar to the Firefighters recovery 
[in arbitration]." 

The court in Har-Mar. Inc. v. Thorsen & Thorshov, 
Inc.. 2 18 NW 2d 75 I (Minn. 1974), relied on an early 
Connecticut case holding that arbitration was not a 
common law action and that the "'institution of arbitra- 
tion proceedings is not the bringing of an action under 
any of our statutes of limitation."' 

Most of Florida's statute of limitations are found in 
Chapter 95 Fla. Stat., where $95.01 1 reads in relevant 
part: 
*'Applicability.- A civil action or proceeding, called 
'action' in this chapter, ... shall be barred unless begun 
within the time prescribed in this chapter ... '' 

On the other hand, $95.05 1 ,  which deals with when the 
statute is tolled. provides that the relevant statute of 
limitations is tolled by '.the pendency of any arbitral 
proceeding pertaining to a dispute that is the subject of 
the action." The general section setting forth specific 
statutes of limitations is s95.11, and each subsection - 
whether dealing with 20 year, 5 year, 4 year or shorter 
statutes of limitations. utilizes the word "action." 

As spelled out specifically in $95.01 1, an action is a 
civil action. And clearly an arbitration is not a civil 
action. Thus, between the new ruling in Miele, the prior 
cases and the specific language of most state statutes of 
limitations, a strong case can be made in Florida and 
many other states to the effect that statutes of limitations 
simply don't apply to arbitration. 

Proposed Discovery Rules 
Changes 

As you know, the PIABA Board of Directors has 
appointed a committee to prepare and submit discovery 
rules changes to the NASD. 

Members of the committee are: 

Joel A. Goodman 
Philip M. Aidikoff 
Robert A. Uhl 
David E. Robbins 
Seth E. Lipner 
J .  Boyd Page 

- 3 -  
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On January 16, 1995, at the request of the NASD, three 
PIABA members of the discovery committee spoke to 
the NASD Arbitration Policy Task Force (the "Ruder 
Commission") in New York. Seth Lipner addressed a 
range of concerns including arbitrator selection and the 
six-year eligibility provisions. Mark Maddox discussed 
punitive damages. Rosemary Shockman spoke to the 
discovery issues. She presented the discovery rule 
changes proposed by the PIABA Discovery Committee. 

The proposed rules are intentionally brief, and were 
designed to be palatable to claimants and respondents. 
The proposed rules are: 

A. MANDATORY DISCOVERY PROCEDURES 

1.  Within forty-five (45) days after a request by any 
pai-~y. the documents listed below must be 
produced. 

By the brokerage firm: 

i. Relevant parts of compliance manual for brokers and 
supervisors. 

.. 
11. Client agreements, opening account documents, and 

any record of the Claimant's financial back 
ground or profile. 

... 
111. Registered representatives' ("RKs") commission 

runs and holding pages for customer iiccount(sj 
and investments. 

iv. Correspondence between the firm. the RRs, any 
supervisor. and Claimant. 

v. Supervisory logs and reports (i.e., exception reports. 
concentration reports. activity reports) that refer 
to Claimant's account(s). 

vi. Missing monthly statements and confirmation slips. 

vii,  Marketing materials (including any firm re 
search and missing prospectusek). 

. . .  viii. Notes or recordings created by the firm and its 
agents (including RRs and supervisors) 
relating to the customer's dispute, that are 
non-privileged. 

By the Claimant: 

i. Income tax returns (can be limited to Form 1040, 
pages 1 and 2. and Schedules B, D and E) for 
the period two years prior to the dispute at 
issue in the case through the present. 

.. 
11. Customer copies of monthly statements and 

con f i rm a t i on s 1 ips . 
... 
111. Statements for accounts at other brokerage firms 

for the period two years prior to the dispute a 
iscue in the case through the present. 

iv. Any analysis or account reconciliation prepared 
by the customer that are non-privileged. 

v. Notes or recordings made by the customer relat 
ing to the dispute that are non-privileged. 

vi. Correspondence between the custoiner. the 
brokerage firm, the RRs and any supervisor. 

2. If either the customer or the brokerage firm does 
not produce the documents and infc)rrnation within 
forty-five (45j days after rsquestcd (unless there is a 
written agreement between the parties for ;in exten- 
sion). an automat.ic monetary sanction will be it;:- 

posed. (A suggested sanction is SSOO.OO per day 
against the brokerage firm and $50.00 per day 
against the customer. given the normal disparity of 
the financial resource between them.) Sanctions 
must be paid within seven ( 7 )  days after the forty- 
five (45) day period to produce the "automatic" 
documents has expired, and must continue to be paid 
on a daily basis by the non-producing party. 

3. 
documents and information (notwithstanding m y  
monetary sanctions). the party requesting the docu- 
ments a i d  information may request ;I pre--hearing 
arbitration conference with the discovery referee ;IS 
identified in Section 4, below, wherein issue. evi- 
dence or terminating sanctions shall be imposed upon 
the non-producing party. unless the arbitrator finds 

If any party does not timely produce the 

- 4 -  
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D. CONFIDESTIALITY ORDERS 

More Securities Legislation 
Proposed In Congress 

Update On Luckie\ Manhard 
Seth Lipner, DEUTSCH & LIPNER. Garden City New York 

The motion for reargument to  the Court of Appeals 
was denied. Manhard filed for cert. in the U.S. Supreme 
Court in April. The case is on the Justices' conference 
calendar for Sept. 26. Light a candle. 

- 5 -  
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Doris Kahn. the investor in Luckie. did not join tlie 
Cert. Petition. Bob Dyer had a better idea. He n1oti.d i n  
F1orid:i to confirm the award Mrs. Kalin received in 
October. while the New York Court of Appeals i t 'as  
hearing argument. 

I t  worked. The Southern District of Florida confirmed 
the award! ! ! Smith Barney moved for reconsideration. 
which is now sub judice. Meanwhile, in New York. 
Smith Barney filed a brief on remand. with :i motion for 
"expedited briefing." Mrs. Kahn cross-moved in New 
York for a stay pending the outcome of Florida litigation. 
and thnt motion is sub judice. 

Back on the offensive in Florida. Djer  then moved to 
enjoin Snlith Barney horn proceeding in Florida. Smith 
Barnej has not yet responded. 

And you thought the war between the states ended in 
1865. 

"New York Law" Requires 
Consumer Transaction 
Contracts To Be Clear and 
Legible 

Robert Dyer,  ALLEN DYER, DOPPELT, FRANJOLA & 
MILBRATt.1, C4rlmdii, FL 

There are still some instances where going io court is 
preferable to arbitration - and where the customer 
agreement is fuzzy at best. In those cases i t  pays to keep 
in mind the following language from New York's CP1.R 

"The portion of any printed contract or a ~ r e e ~ m ~ t  in 
volving ;I consumer transaction o r  ;I lease for space t o  bc 
occupied for residential purposes m,here thc prink ii;  Il('i 

clear and legible or is less than eight - .  points in depth OI 
five and one-halt" points i n  depth for upper case t\w i n a x  

not be received in evidence in anv trial. hearin2 or 
proceeding - on behalf of the party who printed or me-  
pared such contract or agreement. - or who causes said 
agreement or contract to be printed or prepared..' 

94544: 

The court in Hacker v. Smith Barney. Harris Upham & 
Co.. Inc.. 501 N.Y.S. 2d 977 (1  986), would not enforce 

NASD Arbitrator Pool 

The NASD has set up ii program in iin cf1'oi.t 10 

increase its pool of arbitrators. In furtherance of that 
g o d  the h A S D  has appointed Regional Arbitrator 
R ecru i t  men t Co 11 n se 1. PI A B A D i rec t or R (3 se ni ary 
Shockni;in Is ;I member of'  that counsel. R o s c m q  
rq-mrtc [hat the N.4SD is in particular need of' public 
c1i:tirpcrsons (iisually :in attorney). 

- 11 IO-yearjoh history 
- Two letter4 of recommendation [ Uotc: The 

applicant need not be a college graduate]. 

- _  I he proposed arbitrator needs to: 

1 ,  Fill out an KASD Arbitrator Application; 
2. Obtain two letters of recommendation; an, 
3. Submit this information to the NASD. 

[Ynte I t  is not ad\is:ible foi ;i participating 
attorncj tc\ write the letter of i.econiinendation]. 

The Icttcr ct' recommendation ~Iiould be ,tddre$ied 

A I L .  Margaret Dugant 
NASD Arbitration 

33 U'hitehall St., 8th Floor 
UeM York, NY 10004 

to' 

2. .A description of the applicant's experience 
Lvhich would qualify him or her as an arbitrator; 

3. An attestation to the applicant's character 
and fitness to serve. 

an arbitration agreement because it did not meet the -6- 



IABA Files Amicus Brief In 
Painewebber v. Bybyk 
Seth Lipner, DEUTSCH & LIPNER, Garden City, New 
York 

In July. PIABA filed an amicus brief in 
PaineWebber v. Bvbvk. a "who decides eligibility" 
x s e  on appeal the llnited States Second Circuit 
Court ofAppea1. The case is noteworthy. not ,just 
because i t  is in the influmtiul 2nd Circuit, but also 
because it wi l l  be the first federal appellatc case to 
integrate Mastrobuono. First ODtions. and Luckie- 
Man h ar d . 

So i t , i j  riincd. The in\e\!c:r\ ,lie 111 the \ e r>  C'I- 

wble  hands ot PIABA member\ J o h n  L i b  lor anci 
dihe Gilniore. Remember Mihe wiote the PIABA 

aniicus brief in the Identic'il caw h t h  BaInep \ .  

Boone (U.S. 5th Cir.) We won there. so we're 
optimistic. 

U S  Eighth Circuit Weighs In In 
Favor Of Arbitrators Determinin 
The Eligibility Rule 

The Eighth Ciriuit h,i\ rejected the cirgiiment that 
arbitrators ekceedeti their authoritj b j  making ;i Section 
15 deierrniii:ition. 

In FSC' Securities v. Frcel 14 F.3d 1310 (8th Cir. 1994). 
the brokerage t'irnm argued that the District Court :,houlci 
have invoked its authority under 9 L.S.C. I O(a)(4) to 
vacate the award and cited Dean Witter Reynolds. Inc. v. 
hlcCoy, 995 F.2d 639 (6th Cir. 1993); PaineM'ebber. Inc: 
v. Hoffman. 984 F.2d 1372 (3rd Cir. 1993); and Edward 
D. Jones v. Sorrells. 957 F.2d SO9 (7th Cir. 1992) for the 
proposition that NASD Section 15 is not a procedural 
"statute of liniitations" which would be left to the arbitra- 
tors' interpretation. but rather a substantive limitation of 
what disputes are "eligible for submission" to the arbitra- 
tors in the first place. 

The Eighth Circuit affirmed the confirmation of the 
award. and. i n  doing so, took on Sonells head on. Citing 
AT&T Technologies - Inc. v. CommunicationsWorkers of 
America, 106 S.Ct 141 5 (1986)(wherein the U.S. Su-  
preme Court reaffirmed that the question of arbitrability 
is usually an issue for the courts "unless the parties 
clearly and unrnistakably provide otherwise"), the Eighth 
Circuit stated that of the cases relied on by FSC. only 
Sc.trreIls specifically addressed NASD Code Section 35. 
which provides that the arbitrators are enipo\vereti t o  
interpret and deterrninc all of the pro~~isions of' the NASII 
Code of Arbitration. 

In no uncertain terms. Section 35 commits interpretation 
of all provisions of the NASD Code to the Arbitrators. 

- 7 -  
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... we see no reason not to apply Section 35 to the arbitra- 
tors' decision regarding the application of Section 15. 

(Case suhmitted by Gail E. Boli\er). 

Rendering Arbitration 
Agreements Unenforceable 
Christopher T. Vernon. GRADY & ASSOCIATES, Naples. 
Florida 

Thc Pipcr Jaffriij cases support thc p r o p  \ \ i t  io i?  ~ h t  'i 

brokerage fi rni can not en i'! I rce an  arh i t r~ t i I )n ;igw c r n  i'n t 
unless tha t  agreement is i n  qtrict cornplimce with !he 
rules of the arbitration forum in u,hich iht: fi1-m is trying 
to force the case. By combining the NASD's rulcs and 
rule interpretations with the Piper, Jaffrav cases and 
Mastrobuono, you may be able to render agreements 
such as those drafted by Smith Barney completely 
unenforceable. Of course, brokerage firms will likely 
argue that NASD's Notice to Members 95-16 is essen- 

"WE'LL APPEAL TO THE U.S. SUPREME LECSUWI 
AND IF W E  LOSE T ERE, WE'LL GO ~~~~~~~ ' 

The foregoing cfemon~tra[cs ;in import an^ principic 
stay out of ISY. anti i f '  j-ou tiaye to come he:e for 
punitives, you're better off in federal court. But keep m 
eye on Bybyk for eligibility and attorneys fees. 

~ 
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Winois Court Rules That 
Arbitrators Erred In 
Considering Evidence 
Regarding Untimely Claims 

An arbitration award based in part on evidence of 
the broker's alleged wrongdoing with respect to 
investments purchased more than six years before 
the arbitration complaint was filed was beyond the 
ni-bitration panel's aulhority, ruled a U.S. district 
court [ ND Ill). 'The customers asserted misrepresen- 
tation and unsuitability claims against the firm and 
account representative based OII 17 investments, 1 1 
of which were made prior to the six-year period. 
The arbitration panel had rejected the broker's 
motion to dismiss the arbitration as untimely under 
Section 15 of the NASD Code of Arbitration Proce- 
dure. Noting that there were allegations of wrongdo- 
ing thnt ostensibly occurred within the six-year 
ueriod relating to purchases that occurred prior 

evidence concerning the earlier purchases. 
iereto. the panel permitted the customers to present 

Refusing to confirm the arbitration award. the 
court found that the panel exceeded its authority in 
considering the evidence relating to the earlier 
purchases. Section 15 of the NASD Code of Arbitra- 
tion Procedure makes ineligible for arbitration 
claitns filed more than six years after "the occur- 
rence or event" giving rise to the claim. The judge 
rejected the custoniers' argument that claims based 
on events occurring within the six-year period could 
be arbitrured. even though the securities themselves 
were purchased more than six years before. The 
occurrence or event, for pui-poses of Section 15, was 
the date of investment. not the firm's alleged breach 
of its continuing dutj  to evaluate the suitability of 
the investments. Hec:iuse the pane! exceeded its 
authorit\. 1% lien i t  considered evidence of wronsdo- 
ing relating tc: the first 1 I piirchuses. the ;iw:;rd MX 

vacated in its entirety. ?iliitual Service Corp. v. 
pa~11dir1~.  5 98,654 ( N I I  I l l  ),  

Seventh Circuit Finds That A 
Price Decline Did Not Put 
Purchasers On Notice Of Fraud 

A precipitous decline in a pharmaceutical company's 
stock price and the Food and Drug Administration's 
recall of a company product were insufficient to cause a 
reasonable investor to suspect fraud. Since these events 
did not begin the running of the statute of limitations. 
stock purchasers were able to maintain a securities fraud 
suit based on allegations that the company represented 
that FDA approval of a product was imminent. when in 
actuality the application was in "serious trouble." 

The company was essentially a one-product company. 
and its right to market its one product depended on the 
vagaries of the bureaucratic process within the FDA as 
well as the uncertainties inherent in the manufacture and 
sale of a new product in the rapidly changing, highly 
competitike, pharmaceutical industry. The Court held 
that a steep decline in the price of a stock cannot. without 
more, be considered evidence of fraud sufficient to start 
a statute of limitations running. Had the company 
represented that the stock had no appreciable downside 
risk. that the FDA's approval was certain to be forthcom- 
ing on or before a particular date or that the manufactur- 
ing operation was flawless, in that instance. the inconsiq- 
tencies with the company's representations may have led 
investors to begin investigation the possibility of fraud. 
LaSalle v. Medco Research, Tnc.. CCH f 98.721 (CA-7). 

N.Y. Federal Court Holds 
Inquiry Notice Triggers One 
Year Limitations Period For 
Fraud Action 

Securities fraud clainis against a brokerage firm were 
barred by the one-year limitations period for Rule 1 Ob-5 
actions since the investors, u3ith reasonable diligence, 
could have acquired fu l l  knoivledge of the iillegcd fraud 
with regard to the speculative quality o f  some of the 
investments. In so ruling, ii federal judge (SD N Y )  noted 
that the onc-year statute of lirnitations commences on the 

. .  
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I The BULLETIN BOARD I date investors had either actual or inquiry knowledge of 
the alleged securities fraud. The court defined inquiry 
notice as knowledge of facts that, in the exercise of 
reasonable diligence, should have led to actual knowl- 
edge. 

In addition, the Court held that the receipt of confir- 
mation slips and account statements detailing the trades 
notified the investors of investments allegedly contrary 
to the safe, low-risk objectives they alleged to have had 
desired. The investors did not have to be aware of all 
aspects of the alleged fraud, emphasized the Court; i t  
was enough that they had knowledge of facts that 
triggered a duty of inquiry into the particular aspects of 
the claimed fraud, including an alleged failure to dis- 
close the level of risk. Kosovich v. Thomas James 
Associates, Inc., CCH r[ 98,663 (SD NY). 

NYSE Symposium On 
Arbitration 

PIABA has sent our membership copies of the April 
1995 issue of the Fordham Law Review which contains 
the New York Stock Exchange, Inc. Symposium on 
Arbitration. 

We are also in the process of sending our members 
copies of the New York Stock Exchange’s Report on the 
Symposium which you should expect to receive within 
the next three to four weeks. 

Annual Meeting CLE Credit 

One major reason for solidifying the annual meeting 
program in advance is so we could pre-qualify for CLE 
credits. A committee has been formed, consisting of Bill 
Lapp, Bob Dyer and Brooke Geiger to coordinate CLE. 
WE NEED VOLUNTEERS IN EACH STATE TO 
ASSEMBLE AND SUBMIT THE FORMS FOR CLE 
CREDITS IN EACH STATE. Please call Brooke at 
PAGE & BACEK if you would like to be your state’s 
representative, or if you want to help the Committee. 

Gerald E. Marcus is interested in hearing from 
anyone who submitted an employeeiformer em- 
ployee claim against PSI in Expedited Arbitration 
Process and the claim was rejected on the basis of 
final order Section III(D)(I). Gerald is also interested 
in hearing from anyone now before a self-regulatory 
organization on such a claim. Please contact: Gerald 
E. Marcus, 2832A Whitney Avenue, Hamden, Con- 
necticut 065 18; (203) 248-5444. 

***** 
Bob Rex would appreciate hearing from anyone 

who has any information of the following DREXEL 
LIMITED PARTNERSHIPS: Drexel Phoenix Land 
Limited Partnership, Drexel Chandler Land L.P. 
(Arizona), Drexel San Francisco L.P. and Drexel 
Orlando Land L.P. or any other Drexel Limited 
Partnership. Please contact: Bob Rex, 
DICKENSON, h4URDOCH. REX AND SLOAN, 
980 N. Federal Highway, Suite 410, Boca Raton, FL 
33432; (407) 39 1 - 1900. 

Kurt Eichenwald, a reporter for the New York 
Times, has authored a fascinating account of the 
Prudential Bache Securities limited partnership 
debacle of the 1980’s in his recently published book 
Serpent on the Rock (HarperBusiness; August 2, 
1995). If you look closely in the photograph section 
you will find a picture of the founding directors of 
PIABA. The book makes for compelling reading. 

Note From Kent Travel - 
Extended Stay At La Costa - 
TWA Discount 

If you are considering a longer stay at La Costa, 
you can stay Monday and Tuesday nights, October 
23 and 24th, for $1 49inight including the spa. (It 
goes up to $175/night on the 25th). 

Also. you can fly TWA (to the annual meeting or 
anytime) and receive a 10% corporate discount by 
identifying yourself as a PIABA member. 
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